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ﺑﺮﺭﺳﯽ ﻧﺤﻮﻩ ﺍﺟﺮﺍﯼ ﺍﺳﻨﺎﺩ ﺭﻫﻨﯽ ﻭﺛﯿﻘﻪ ﺍﯼ ﻏﯿﺮﻣﻨﻘﻮﻝ ﻭ ﺫﻣﻪ ﺍﯼ ﺑﺎﻧﮏ ﻫﺎ
ﺩﺭﯾﺎﻓﺖ ﻭﺛﯿﻘﻪ ﺍﺯ ﻣﺘﻘﺎﺿﯽ ﺗﺴﻬﯿﻼﺕ ﺩﺭ ﻗﺎﻟﺐ ﻗﺮﺍﺭﺩﺍﺩ ﺭﻫﻦ ﺗﻌﺮﯾﻒ ﻣﯽ ﺷﻮﺩ .ﻭﺛﯿﻘﻪ ﮔﺬﺍﺭﯼ ﺍﺳﻨﺎﺩ ﺗﺠﺎﺭﯼ ﺑﺎ
ﻣﺸﮑﻼﺗﯽ ﺭﻭﺑﺮﻭ ﻣﯽ ﺷﻮﺩ .ﻃﺒﻖ ﺍﺻﻮﻝ ﺣﺎﮐﻢ ﺑﺮ ﻗﺮﺍﺭﺩﺍﺩ ﺭﻫﻦ ،ﺗﻨﻬﺎ ﺭﻫﻦ ﺍﻋﯿﺎﻥ ﺻﺤﯿﺢ ﺍﺳﺖ؛ ﭼﺮﺍﮐﻪ ﺩﺍﺭﺍﯼ
ﻭﯾﮋﮔﯽ ﺑﻪ ﻗﺒﺾ ﺩﺭﺁﻣﺪﻥ ﻫﺴﺘﻨﺪ ،ﺍﻣﺎ ﺭﻫﻦ ﺩﯾﻦ ﺟﺎﯾﺰ ﻧﯿﺴﺖ ،ﺯﯾﺮﺍ ﻧﻤﯽ ﺗﻮﺍﻥ ﺁﻥ ﺭﺍ ﺑﻪ ﻗﺒﺾ ﺩﺭﺁﻭﺭﺩ .ﺍﺳﻨﺎﺩ
ﺗﺠﺎﺭﯼ ﻫﻢ ﺑﻪ ﺩﻟﯿﻞ ﺍﯾﻨﮑﻪ ﻣﻌﺮﻑ ﯾﮏ ﺩﯾﻦ ﺑﻪ ﺷﻤﺎﺭ ﻣﯽ ﺁﯾﺪ ،ﺩﺭ ﺯﻣﺮﻩ ﺍﻋﯿﺎﻥ ﻗﺮﺍﺭ ﻧﻤﯽ ﮔﯿﺮﺩ ،ﻟﺬﺍ ﺑﻪ ﻭﺛﯿﻘﻪ ﻧﻬﺎﺩﻥ
ﺁﻥ ﺟﺎﯾﺰ ﻧﯿﺴﺖ .ﺑﺮﺍﯼ ﺣﻞ ﻣﺸﮑﻞ ﻭﺛﯿﻘﻪ ﮔﺬﺍﺭﯼ ﺍﺳﻨﺎﺩ ﺗﺠﺎﺭﯼ ﻣﯽ ﺗﻮﺍﻥ ﺑﻪ ﻧﻈﺮ ﺁﻥ ﺩﺳﺘﻪ ﺍﺯ ﻓﻘﻬﺎ ﺗﻤﺴﮏ ﮐﺮﺩ
ﮐﻪ ﻗﺒﺾ ﺭﺍ ﺍﺯ ﺷﺮﺍﯾﻂ ﺻﺤﺖ ﻭ ﻟﺰﻭﻡ ﻋﻘﺪ ﺭﻫﻦ ﺑﻪ ﺷﻤﺎﺭ ﻧﻤﯽ ﺁﻭﺭﻧﺪ .ﯾﮑﯽ ﺍﺯ ﻓﻌﺎﻟﯿﺘﻬﺎﯼ ﮔﺴﺘﺮﺩﻩ ﺍﯼ ﮐﻪ ﺩﺭ ﻧﻈﺎﻡ
ﺑﺎﻧﮑﺪﺍﺭﯼ ﺑﺪﻭﻥ ﺭﺑﺎ ﺩﺭ ﺍﯾﺮﺍﻥ ﺑﻪ ﺗﺒﻊ ﻧﻈﺎﻡ ﺑﺎﻧﮑﯽ ﻣﺘﻌﺎﺭﻑ ﺻﻮﺭﺕ ﻣﯽ ﭘﺬﯾﺮﺩ ،ﺗﺨﺼﯿﺺ ﻣﻨﺎﺑﻊ ﺍﺳﺖ .ﻋﻤﺪﻩ
ﻧﯿﺎﺯﻫﺎﯼ ﻣﺘﻘﺎﺿﯿﺎﻥ ﺍﺯ ﻃﺮﯾﻖ ﺍﻋﻄﺎﯼ ﺗﺴﻬﯿﻼﺕ ﺩﺭ ﻗﺎﻟﺐ ﻣﻌﺎﻣﻼﺕ ﻭ ﻗﺮﺍﺭﺩﺍﺩﻫﺎﯼ ﻣﺠﺎﺯ ﺷﺮﻋﯽ ﺗﺄﻣﯿﻦ ﻣﯽ ﺷﻮﺩ.
ﺑﺎﻧﮏ ﺑﻪ ﻣﻨﻈﻮﺭ ﺍﻃﻤﯿﻨﺎﻥ ﺍﺯ ﺑﺎﺯﮔﺸﺖ ﺗﺴﻬﯿﻼﺕ ﺍﻋﻄﺎﯾﯽ ﺑﻪ ﺩﺭﯾﺎﻓﺖ ﻭﺛﺎﯾﻖ ﻣﻌﺘﺒﺮ ﺍﺯ ﻣﺸﺘﺮﯾﺎﻥ ﻣﺒﺎﺩﺭﺕ ﻣﯽ ﻭﺭﺯﺩ
ﺗﺎ ﺩﺭ ﺻﻮﺭﺕ ﻋﺪﻡ ﺗﺄﺩﯾﻪ ﺑﺪﻫﯽ ﯾﺎ ﺍﯾﻔﺎﯼ ﺗﻌﻬﺪ ﺩﺭ ﺳﺮﺭﺳﯿﺪ ﻣﻘﺮﺭ ،ﺑﺘﻮﺍﻧﺪ ﻃﻠﺐ ﺧﻮﯾﺶ ﺭﺍ ﺍﺯ ﻣﺤﻞ ﻭﺛﺎﯾﻖ ﺍﺳﺘﯿﻔﺎ
ﻧﻤﺎﯾﺪ .ﺍﻧﻮﺍﻉ ﻭﺛﺎﯾﻖ ﮐﺎﺭﺑﺮﺩﯼ ﺩﺭ ﻧﻈﺎﻡ ﺑﺎﻧﮑﺪﺍﺭﯼ ﻋﺒﺎﺭﺗﻨﺪ ﺍﺯ ﺍﻣﻮﺍﻝ ﺍﻋﻢ ﺍﺯ ﻣﻨﻘﻮﻝ ﻭ ﻏﯿﺮ ﻣﻨﻘﻮﻝ ،ﺍﺳﻨﺎﺩ )ﺭﺳﻤﯽ،
ﺗﺠﺎﺭﯼ ﻭ ﻋﺎﺩﯼ( ﻭ ﺍﻭﺭﺍﻕ ﺑﻬﺎﺩﺍﺭ )ﺍﻭﺭﺍﻕ ﻣﺸﺎﺭﮐﺖ ﻭ ﺳﻬﺎﻡ ﺷﺮﮎ ﺗﻬﺎﯼ ﭘﺬﯾﺮﻓﺘﻪ ﺷﺪﻩ ﺩﺭ ﺑﻮﺭﺱ( .ﺍﻣﺎ ﺑﺎﻧﮑﻬﺎ ﺩﺭ
ﺑﺴﯿﺎﺭﯼ ﺍﺯ ﻣﻮﺍﺭﺩ ﺗﺮﺟﯿﺢ ﻣﯽ ﺩﻫﻨﺪ ﮐﻪ ﺍﺯ ﻣﺸﺘﺮﯾﺎﻥ ﻭﺛﺎﯾﻖ ﻣﻠﮑﯽ ﺩﺭﯾﺎﻓﺖ ﻧﻤﺎﯾﻨﺪ .ﺑﺮﺧﯽ ﺍﺯ ﻋﻠﻞ ﺍﺳﺘﻘﺒﺎﻝ ﺑﺎﻧﮑﻬﺎ
ﺍﺯ ﻭﺛﺎﯾﻖ ﻣﻠﮑﯽ ﻋﺒﺎﺭﺗﻨﺪ ﺍﺯ :ﺍﻣﻼﮎ ﻭ ﻣﺴﺘﻐﻼﺕ ﺑﻪ ﺳﻬﻮﻟﺖ ﻗﺎﺑﻞ ﺍﺭﺯﯾﺎﺑﯽ ﻭ ﻗﯿﻤﺖ ﮔﺬﺍﺭﯼ ﺍﺯ ﻃﺮﻑ ﺑﺎﻧﮏ ﺍﺳﺖ.
ﺍﺯ ﺧﻄﺮﺍﺗﯽ ﭼﻮﻥ ﺳﺮﻗﺖ ،ﻓﺴﺎﺩ ،ﮐﻬﻨﮕﯽ ﻭ ﺍﺯ ﻣﺪ ﺍﻓﺘﺎﺩﮔﯽ )ﺣﺪﺍﻗﻞ ﺩﺭ ﻣﺪﺕ ﺯﻣﺎﻥ ﻣﻌﻘﻮﻝ ﻭ ﻃﯽ ﺩﻭﺭﻩ
ﺑﺎﺯﭘﺮﺩﺍﺧﺖ ﻭﺍﻡ( ﺩﺭ ﺍﻣﺎﻥ ﺍﺳﺖ .ﺑﺎ ﻭﺟﻮﺩ ﺍﯾﻨﮑﻪ ﺍﺭﺯﺵ ﺛﺎﺑﺘﯽ ﻧﺪﺍﺭﻧﺪ ،ﺍﻣﺎ ﺑﻬﺎﯼ ﺁﻥ ﻏﺎﻟﺒﺎ ﺳﯿﺮ ﺻﻌﻮﺩﯼ ﺩﺍﺭﺩ .ﻧﯿﺎﺯ ﺑﻪ
ﻣﺤﻞ ﻣﺨﺼﻮﺻﯽ ﺑﺮﺍﯼ ﻧﮕﻬﺪﺍﺭﯼ ﻭ ﺍﻧﺒﺎﺭ ﮐﺮﺩﻥ ﻧﺪﺍﺭﺩ.
ﺍﻣﺎ ﻭﺛﯿﻘﻪ ﮔﺬﺍﺭﯼ ﺍﻋﯿﺎﻥ ﻭ ﺍﻣﻮﺍﻝ ﻧﯿﺰ ﺑﺎ ﻣﺸﮑﻼﺗﯽ ﻣﻮﺍﺟﻪ ﺍﺳﺖ .ﺯﻣﯿﻦ ﻭ ﺳﺎﺧﺘﻤﺎﻥ ﺑﻪ ﺳﺎﺩﮔﯽ ﻗﺎﺑﻞ ﺧﺮﯾﺪ ﻭ
ﻓﺮﻭﺵ ﻧﯿﺴﺖ ﻭ ﻧﻘﻞ ﻭ ﺍﻧﺘﻘﺎﻝ ﺁﻥ ﺑﺎﯾﺪ ﺩﺭ ﺩﻓﺎﺗﺮ ﺍﺳﻨﺎﺩ ﺭﺳﻤﯽ ﺑﻪ ﺛﺒﺖ ﺑﺮﺳﺪ ﮐﻪ ﺍﯾﻦ ﺛﺒﺖ ﻧﯿﺰ ﺗﺎﺑﻊ ﺗﺸﺮﯾﻔﺎﺕ
ﻗﺎﻧﻮﻧﯽ ﺍﺳﺖ .ﺩﺭ ﻭﺍﻗﻊ ﺳﺮﻋﺖ ﻧﻘﺪ ﺷﻮﻧﺪﮔﯽ ﺍﻣﻼﮎ ﭘﺎﯾﯿﻦ ﺍﺳﺖ .ﺍﻧﺘﻘﺎﻝ ﺍﻣﻼﮎ ﻭ ﻣﺴﺘﻐﻼﺕ ﻣﺴﺘﻠﺰﻡ ﭘﺮﺩﺍﺧﺖ
ﻫﺰﯾﻨﻪ ﻫﺎﯼ ﺛﺒﺖ ،ﻣﺎﻟﯿﺎﺕ ﻭ ﻣﺎﻧﻨﺪ ﺁﻥ ﺍﺳﺖ .ﺑﻬﺎ ﻭ ﺍﺭﺯﺵ ﺍﯾﻦ ﺩﺍﺭﺍﯾﯽ ﺛﺎﺑﺖ ﻧﺒﻮﺩﻩ ﻭ ﺑﺎ ﺗﻮﺟﻪ ﺑﻪ ﺷﺮﺍﯾﻂ ﺧﺎﺹ ﺑﺎﺯﺍﺭ،
ﻗﺎﺑﻞ ﭘﯿﺶ ﺑﯿﻨﯽ ﻫﻢ ﻧﯿﺴﺖ.
ﻣﺎ ﺩﺭ ﺍﯾﻦ ﺗﺤﻘﯿﻖ ﺑﺎ ﻫﺪﻑ ﺍﺭﺍﺋﻪ ﺭﺍﻫﮑﺎﺭﻫﺎﯾﯽ ﺑﺮﺍﯼ ﺍﯾﻦ ﻣﻮﺍﺭﺩ ﺑﻪ ﺩﻧﺒﺎﻝ ﺑﺮﺭﺳﯽ ﻧﺤﻮﻩ ﺍﺟﺮﺍﯼ ﺍﺳﻨﺎﺩ ﺭﻫﻨﯽ ﻭﺛﯿﻘﻪ
ﺍﯼ ﺩﺭ ﺑﺎﻧﮑﻬﺎ ﻭ ﻣﻮﺳﺴﻪ ﻫﺎﯼ ﺗﺠﺎﺭﯼ ﻫﺴﺘﯿﻢ ﺑﺎ ﺑﺮﺭﺳﯽ ﺁﻧﻬﺎ ﺑﻪ ﺭﺍﻫﮑﺎﺭﯼ ﻣﻨﻄﻘﯽ ﻭ ﻋﻠﻤﯽ ﺩﺭ ﺍﯾﻦ ﺧﺼﻮﺹ
ﺑﺮﺳﯿﻢ.
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M.A. Thesis:

Investigating the implementation of real estate
collateral mortgage documents and the obligation of
banks
Getting confident from borrowers is determined as occupy contract. confidence of business
demonstrations are occured with problems. according to despot principles into occupy
contract only estate occupy is true because has the specification of confiscation but occupy
is not allowed because is not confiscatable. the business demonstrations also are illustrated
the deduction that they are not in estatements, confidence them are not allowed. to solve the
confidence of business demonstrations problems, we can look to opinions of clergies that
don't accept that confiscation are truth conditions of occupy contract. one of the expanded
activities that occur in banking systems without benefit are below of homeostatic banking
systems refers into references. many of requests of borrowers are provided by lending as
allowable contracts. the bank for ensure about the return the debts gets the authentic
confidents if that them would not recieved in time they can get their credits from
confidents. the types of pledges in banking systems are the belongings that include
transportional and untransportional, certifications (formal, business and habitual) and
debentures but banks in many times refer that get estated pledges from customers. some of
banks like estated pledges because of: belongings are appraisable and determined their
prices from banks and are safe from dangers like (aboluction, depravation and depreciation)
(in minimum times and in session about solvent). because of they haven't constant prices
but their prices often raise. they request one place to conservation and house. but pledging
belongings are difficult. houses are not transferable easily and transportion must record in
registry that this record is consequent of legal ceremony. the speed of getting money is low
about belongings. the transporting belongings request to solve expenses of records, tax and
like them. the prices of this belongings are not constant and according to business
conditions are not anticipatable. we in this approach with the aim of solving this things look
for implement mortgage pledging cetifications in banks and business institutions to get
into scientific solvations.
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