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ﺍﻋﺘﺒﺎﺭ ﻓﻘﻬﯽ  -ﺣﻘﻮﻗﯽ ﺑﺮﺭﺳﯽ ﻧﺸﺎﻧﮕﺮﻫﺎﯼ ﮊﻧﺘﯿﮏ ﺑﺮﺍﯼ ﺍﺛﺒﺎﺕ ﯾﺎ ﻧﻔﯽ ﺭﺍﺑﻄﻪ ﺧﻮﻧﯽ
ﯾﮑﯽ ﺍﺯ ﭘﺪﯾﺪﻩ ﻫﺎﯼ ﻧﻮﯾﻨﯽ ﺍﺳﺖ ﮐﻪ ﭘﺎ ﺑﻪ ﻋﺮﺻﻪ ﭘﺰﺷﮑﯽ ﻗﺎﻧﻮﻧﯽ ﮔﺬﺍﺷﺘﻪ ﺍﺳﺖ ﻭ ﺑﻪ ﻃﻮﺭﮔﺴﺘﺮﺩﻩ ﺩﺭ ﺍﻏﻠﺐ
ﮐﺸﻮﺭﻫﺎ ﺟﻬﺎﻥ ﺑﺮﺍﯼ ﺩﻋﺎﻭﯼ ﺍﺣﺮﺍﺯ ﻫﻮﯾﺖ ﺍﻓﺮﺍﺩ ﺑﻪ ﮐﺎﺭ ﺑﺮﺩﻩ ﻣﯽ ﺷﻮﺩ ،ﺍﺳﺘﻔﺎﺩﻩ ﺍﺯ ﻓﻦ ﺁﻭﺭﯼ ﺁﺯﻣﺎﯾﺶ »ﺩﯼ ﺍﻥ
ﺍﯼ« ﯾﺎ »ﺍﺛﺮ ﺍﻧﮕﺸﺖ ﮊﻧﺘﯿﮑﯽ« ﺑﻪ ﻋﻨﻮﺍﻥ ﯾﮏ ﺩﻟﯿﻞ ﻣﺴﺘﻘﻞ ﻣﯽ ﺑﺎﺷﺪ .ﺍﯾﻦ ﻓﻦ ﺁﻭﺭﯼ ﻣﺒﺘﻨﯽ ﺑﺮ ﺷﻤﺎﺭﺵ ﺗﻌﺪﺍﺩ
ﺗﮑﺮﺍﺭﻫﺎﯼ ﻧﺸﺎﻧﮕﺮﻫﺎﯾﯽ ﺑﻪ ﻧﺎﻡ ﺭﯾﺰﻣﺎﻫﻮﺍﺭﻩ ﺑﺮ ﺭﻭﯼ ﺑﺨﺶ ﻫﺎﯾﯽ ﺍﺯ ﻧﻤﺎﯾﮕﺎﻥ » ﺩﯼ ﺍﻥ ﺍﯼ « ﺍﻓﺮﺍﺩ ﻭ ﻣﻘﺎﯾﺴﻪ ﯼ
ﺍﯾﻦ ﺍﻋﺪﺍﺩ ﻣﻨﺤﺼﺮ ﺑﻪ ﻓﺮﺩ ﻣﯽ ﺑﺎﺷﺪ .ﺍﯾﻦ ﻓﻦ ﺁﻭﺭﯼ ﺑﺎ ﺩﻗﺖ ﺑﺎﻻﯼ  99/99ﺩﺭﺻﺪ ،ﺍﺯ ﺩﺭﺟﻪ ﺧﻄﺎ ﭘﺬﯾﺮﯼ ﺑﺴﯿﺎﺭ
ﮐﻢ ﺗﺮﯼ ﻧﺴﺒﺖ ﺑـﻪ ﺍﺩﻟـﻪ ﺳﻨﺘﯽ ﻭ ﻇﻨّﯽّ ﺑﺮﺧﻮﺭﺩﺍﺭ ﻣﯽ ﺑﺎﺷﺪ .ﺍﺯ ﺍﯾﻦ ﺭﻭ ،ﺷﺎﯾﺴﺘﻪ ﻭ ﺑﺎﯾﺴﺘﻪ ﺍﺳﺖ ﺩﺳﺘﮕﺎﻩ ﻫﺎﯼ
ﻋﺪﺍﻟﺖ ﻗﻀﺎﯾﯽ ﮐﻪ ﺑﻪ ﺩﻧﺒﺎﻝ ﺗﺤﻘﻖ ﻋﺪﺍﻟﺖ ﻭ ﺩﺍﺩﺭﺳﯽ ﻣﻨﺼﻔﺎﻧﻪ ﻣﯽ ﺑﺎﺷﻨﺪ ،ﺑﺮﺍﯼ ﺍﻓﺰﺍﯾﺶ ﺩﺍﺩﻥ ﺩﻗﺖ ﻭ ﺳﺮﻋﺖ
ﺩﺍﺩﺭﺳﯽ ﻫﺎﯼ ﻣﺮﺑﻮﻁ ﺑﻪ ﺍﺣﺮﺍﺯ ﻫﻮﯾﺖ ،ﺍﺯ ﺍﯾﻦ ﺷﯿﻮﻩ ﯼ ﻋﻠﻤﯽ ﻏﺎﻓﻞ ﻧﻤﺎﻧﻨﺪ .ﻫﯿﭻ ﺍﺧﺘﻼﻑ ﻋﻠﻤﯽ ﺩﺭ ﻣﻮﺭﺩ ﺍﻋﺘﺒﺎﺭ
ﺍﺻﻮﻝ ﮐﻠﯽ ﺗﻌﯿﯿﻦ ﺩﺍﺩﻩ ﻫﺎﯼ ﺩﯼ ﺍﻥ ﺍﯼ ﺑﯿﻦ ﭘﮋﻭﻫﺸﮕﺮﺍﻥ ﮊﻧﺘﯿﮏ ﻭﺟﻮﺩ ﻧﺪﺍﺭﺩ  .ﺍﻣﺎ ﺑﯿﻦ ﻓﻘﻬﺎ ،ﻣﺮﺍﺟﻊ ﻭ
ﺍﻧﺪﯾﺸﻤﻨﺪﺍﻥ ﻣﺴﻠﻤﺎﻥ ﺍﺯ ﻣﺴﺎﺋﻞ ﺍﺧﺘﻼﻓﯽ ﺍﺳﺖ .ﺩﺭ ﻣﯿﺎﻥ ﻓﻘﻬﺎﯼ ﻣﺘﺄﺧﺮ ﻭ ﻣﻌﺎﺻﺮ ﺍﻣﺎﻣﯿﻪ ﻭ ﺑﺴﯿﺎﺭﯼ ﺍﺯ ﺁﯾﺎﺕ
ﻋﻀﺎﻡ ﺍﺳﺘﻔﺎﺩﻩ ﺍﺯ ﺍﯾﻦ ﻓﻦ ﺁﻭﺭﯼ ﺭﺍ ﻣﺸﺮﻭﻁ ﺑﻪ ﺣﺼﻮﻝ ﻋﻠﻢ ﻭ ﺍﻃﻤﯿﻨﺎﻥ ﻭ ﺍﻗﻨﺎﻉ ﻭﺟﺪﺍﻥ ﺩﺍﺩﺭﺱ ﮐﺮﺩﻩ ﺍﻧﺪ ﻭ ﺑﺮﺧﯽ
ﺍﺯ ﻓﻘﻬﺎ ﻧﺘﺎﯾﺞ ﺍﯾﻦ ﺁﺯﻣﺎﯾﺶ ﺭﺍ ﻣﻄﻠﻘﺎً ﻓﺎﻗﺪ ﺍﻋﺘﺒﺎﺭ ﺷﻤﺮﺩﻩ ﺍﻧﺪ .ﺩﺭ ﻣﻘﺎﺑﻞ ،ﺑﺮﺧﯽ ﺍﺯ ﺍﯾﺸﺎﻥ ﺑﺮﺍﯼ ﺁﻥ ﺣﺠﯿٌﺖ
ﺷﺮﻋﯽ ﻗﺎﺋﻞ ﺷﺪﻩ ﺍﻧﺪ ﻭ ﻣﻄﻠﻘﺎً ﭼﻪ ﺩﺭ ﺍﺛﺒﺎﺕ ﻭ ﭼﻪ ﺩﺭ ﻧﻔﯽ ﻧﺴﺐ ﺁﻥ ﺭﺍ ﭘﺬﯾﺮﻓﺘﻪ ﺍﻧﺪ .ﺩﺭ ﻗﺎﻧﻮﻥ ﻣﺠﺎﺯﺍﺕ ﺍﺳﻼﻣﯽ
ﻧﯿﺰ ،ﻋﻠﯿﺮﻏﻢ ﺿﺮﻭﺭﺕ ﻗـﺎﻧﻮﻧﯽ ﺍﺭﺟـﺎﻉ ﻣﻮﺿـﻮﻋﺎﺕ ﺗﺨﺼﺼـﯽ ﺑـﻪ ﮐﺎﺭﺷﻨﺎﺳـﯽ ﻭ ﻋـﺪﻡ ﻣﻤﻨﻮﻋﯿﺖ ﺍﺳﺘﻔﺎﺩﻩ ﺍﺯ
ﺷﯿﻮﻩ ﻫﺎﯼ ﻋﻠﻤﯽ ،ﺍﺩﻟﻪ ﻋﻠﻤـﯽ ﺑـﻪ ﻋﻨـﻮﺍﻥ ﯾـﮏ ﺩﻟﯿـﻞ ﻣﺴـﺘﻘﻞ ﺍﺣﺼـﺎ ﻧﮕﺮﺩﯾﺪﻩ ﺍﺳﺖ ﻭ ﺗﻨﻬﺎ ﻣﯽ ﺗﻮﺍﻧﺪ ﺑﻪ
ﻋﻨﻮﺍﻥ ﻧﻈﺮ ﮐﺎﺭﺷﻨﺎﺳﯽ ﺗﺨﺼﺼﯽ ﺩﺭ ﻗﺎﻟﺐ "ﺍﻣﺎﺭﺍﺕ ﻗﻀـﺎﯾﯽ" ﻣﻮﺟﺒﺎﺕ ﺣﺼﻮﻝ ﻋﻠﻢ ﻗﺎﺿﯽ ﺭﺍ ﻓﺮﺍﻫﻢ ﻧﻤﺎﯾﺪ .ﺍﮔﺮ
ﭼﻪ ﺍﻏﻠﺐ ﺣﻘﻮﻗﺪﺍﻧﺎﻥ ﺍﯾﺮﺍﻥ ﺩﺭ ﺍﻋﺘﺒﺎﺭ ﻭ ﺍﺭﺯﺵ ﺍﺛﺒﺎﺗﯽ ﻧﺘﺎﯾﺞ ﺍﯾﻦ ﺁﺯﻣﺎﯾﺶ ﺗﻮﺍﻓﻖ ﺩﺍﺭﻧﺪ .ﺍﻣﺎ ،ﺩﺭ ﺍﻋﺘﺒﺎﺭ ﺑﺨﺸﯽ ﺑﻪ
ﻧﺘﺎﯾﺞ ﺍﯾﻦ ﺁﺯﻣﺎﯾﺶ ﺧﻸ ﻗﺎﻧﻮﻧﯽ ﺷﺪﯾﺪﯼ ﺑﻪ ﭼﺸﻢ ﻣﯽ ﺧﻮﺭﺩ .ﺍﺯ ﺍﯾﻦ ﺭﻭ ،ﺩﺭ ﺭﻭﯾﻪ ﻗﻀﺎﯾﯽ ﺍﯾﺮﺍﻥ ﺩﺭﺍﯾﻦ ﺭﺍﺑﻄﻪ
ﻫﻤﺎﻫﻨﮕﯽ ﻭ ﻭﺣﺪﺕ ﺭﻭﯾﻪ ﺍﯼ ﻣﺸﻬﻮﺩ ﻧﯿﺴﺖ ﻭ ﺁﺭﺍﯼ ﻣﺘﻨﺎﻗﻀﯽ ﺻﺎﺩﺭ ﮔﺮﺩﯾﺪﻩ ﺍﺳﺖ .ﺑﺪﻭﻥ ﺗﺮﺩﯾﺪ ﺍﯾﻦ ﺧﻸ ﻗﺎﻧﻮﻧﯽ
ﻧﺎﺷﯽ ﺍﺯ ﺍﻫﻤﺎﻝ ﻗﺎﻧﻮﻧﮕﺬﺍﺭ ﻧﯿﺴﺖ ﺑﻠﮑﻪ ﺯﻣﯿﻨﺔ ﻣﻨﺎﺳﺒﯽ ﺑﺮﺍﯼ ﺍﯾﻦ ﻋﻤﻞ ﺑﺮﺍﯼ ﺍﻭ ﻓﺮﺍﻫﻢ ﻧﺒﻮﺩﻩ ﺍﺳﺖ ﻭ ﺷﺎﯾﺪ ﻋﻠﺖ
ﺍﯾﻦ ﺗﻌﻠﻞ ﻓﻘﺪﺍﻥ ﺷﺮﺍﯾﻂ ﻣﻨﺎﺳﺐ ﺯﻣﺎﻧﯽ ﻭ ﻣﮑﺎﻧﯽ ﺑﺮﺍﯼ ﻗﺎﻧﻮﻧﮕﺬﺍﺭﯼ ﺑﻮﺩﻩ ﺍﺳﺖ .ﺍﻣﯿﺪ ﺍﺳﺖ ﺑﺎ ﺍﻧﺠﺎﻡ ﭘﮋﻭﻫﺶ ﻫﺎﯼ
ﻣﺘﻌﺪﺩ ،ﭼﺮﺍﻏﯽ ﺑﺮ ﺳﺮ ﺭﺍﻩ ﺩﺍﻧﺶ ﭘﮋﻭﻫﺎﻥ ﻗﺮﺍﺭ ﮔﯿﺮﺩ ﺗﺎ ﺑﺎ ﺍﯾﺠﺎﺩ ﺑﺴﺘﺮ ﻣﻨﺎﺳﺐ ،ﻗﺎﻧﻮﻧﮕﺬﺍﺭﯼ ﻧﻘﺸﯽ ﺭﺍ ﮐﻪ ﺑﺎﯾﺪ ﺍﯾﻔﺎ
ﮐﻨﻨﺪ ﻭ ﻣﺸﮑﻼﺕ ﻋﺪﯾﺪﻩ ﺍﯼ ﮐﻪ ﻣﻨﺸﺄ ﺁﻥ ﻓﻘﺪﺍﻥ ﻗﻮﺍﻧﯿﻦ ﺧﺎﺹ ﺩﺭﺍﯾﻦ ﺯﻣﯿﻨﻪ ﺍﺳﺖ ،ﻣﺮﺗﻔﻊ ﮔﺮﺩﺩ.ﺩﺭ ﺍﯾﻦ ﭘﮋﻭﻫﺶ
ﺑﺎ ﺍﺳﺘﻨﺎﺩ ﺑﻪ ﺣﺠﯿﺖ »ﻋﺮﻑ ﻭ ﺳﯿﺮﻩ ﯼ ﻋﻘﻼﯾﯽ« ،ﻋﻤﻞ ﺑﻪ »ﻇﻦ ﻣﺘﺄﺧﻢ ﺑﻪ ﻋﻠﻢ«» ،ﻋﺪﻡ ﻭﺟﻮﺩ ﺭﺩﻉ ﺍﺯ ﺟﺎﻧﺐ
ﻣﻌﺼﻮﻡ )ﻉ(«» ،ﻃﺮﯾﻘﯿﺖ ﺩﺍﺷﺘﻦ« ﺍﺩﻟﻪ ﯼ ﺍﺛﺒﺎﺗﯽ ﻧﺴﺐ ﻭ ﻫﻢ ﭼﻨﯿﻦ ﺿﺮﻭﺭﺕ ﻭ ﺍﻗﺘﻀﺎﯼ ﺯﻣﺎﻥ ﻭ ﻣﮑﺎﻥ ،ﺍﻋﺘﺒﺎﺭ
ﻓﻘﻬﯽ -ﺣﻘﻮﻗﯽ ﺍﺳﺘﻔﺎﺩﻩ ﺍﺯ ﺁﺯﻣﺎﯾﺶ ﺑﯿﻮﮊﻧﺘﯿﮏ ﻭ ﻣﺒﺎﺡ ﺑﻮﺩﻥ ﺍﺳﺘﻔﺎﺩﻩ ﺍﺯ ﺁﺯﻣﺎﯾﺶ ﻧﺸﺎﻧﮕﺮ ﺭﯾﺰ ﻣﺎﻫﻮﺍﺭﻩ ﺑﻪ ﻋﻨﻮﺍﻥ
ﯾﮏ ﺩﻟﯿﻞ ﻣﺴﺘﻘﻞ ﺩﺭ ﭘﺮﻭﻧﺪﻩ ﻫﺎﯼ ﻗﻀﺎﯾﯽ ﺩﺍﺩﮔﺎﻩ ﺧﺎﻧﻮﺍﺩﻩ ﺑﺮﺍﯼ ﺍﺛﺒﺎﺕ ﯾﺎ ﺍﻧﮑﺎﺭ ﻗﺮﺍﺑﺖ ﺧﻮﻧﯽ ،ﺩﺭ ﺣﺪ ﺗﻮﺍﻥ ﻭ
ﺑﻀﺎﻋﺖ ﺑﺮﺭﺳﯽ ﻣﯽ ﮔﺮﺩﺩ.
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M.A. Thesis:

Juridical and legal authenticity for analyzing of genetic
markers to prove or deny blood relationship
One of the new phenomena that has emerged in the forensic field and is widely used in
most countries around the world for individuals' authentication claims is the use of DNA
testing or genetic fingerprinting technology as It is an independent reason. The technology
is based on counting the number of duplicates of microsatellite markers on parts of a
person's DNA profiles and comparing these unique numbers.
With 99.99% accuracy, this technology has a much lower degree of error than traditional
or speculative reasoning. Therefore, it is appropriate and appropriate for the justice system
to pursue justice and fair trial in order to increase the accuracy and speed of authentication
proceedings.
There is no scientific dispute as to the validity of the general principles of determining
DNA data among genetic researchers. But among jurists, Muslim scholars and scholars,
there are differences. Among the recent and contemporary Imamiyyah jurists and many
ayatollahs have used this technology subject to acquiring knowledge, confidence and
persuasion, and some jurists have found the results of this experiment to be completely
invalid. On the contrary, some of them believe in that religious authority and have
absolutely accepted it, both in its affirmation and in its negation.
In Islamic Penal Code, despite the legal necessity of referring specialized positions to the
expert and not prohibiting the use of scientific methods, scientific evidence has not been
provided as a valid reason and can only be used as expert opinion. Provide the judge's
knowledge.
However, most Iranian lawyers agree on the validity and validity of the results of this test.
However, there is a strong legal vacuum in validating the results of the test. Therefore,
procedural harmony and procedural unity are not evident in the Iranian judicial process and
conflicting opinions have been issued. Undoubtedly, this legal vacuum was not due to the
legislator's negligence but provided him with a good basis for this action, perhaps because
of the lack of proper time and place for legislation. It is hoped that by conducting numerous
researches, the light will be on the way for scholars to provide the appropriate context, to
legislate the role they must play, and the many problems that result from the lack of
specific laws in this area.
In this research, citing the authority of "rational custom", acting on "suspicion of science",
"lack of refutation by the infallible", "having the means" of positive proof of kinship as
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well as necessity and necessity Time and place, jurisprudential validity of using biogenetic
testing, and the merits of using a microsatellite marker test as an independent reason in
family court cases to prove or deny blood affinity are examined to the extent possible.
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