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ﺑﺮﺭﺳﯽ ﻓﻘﻬﯽ ﻭ ﺣﻘﻮﻗﯽ ﺍﺯﺩﻭﺍﺝ ﮐﻮﺩﮐﺎﻥ ﻭ ﻣﻘﺎﯾﺴﻪ ﺗﻄﺒﯿﻘﯽ ﺁﻥ ﺑﺎ ﮐﻨﻮﺍﻧﺴﯿﻮﻥ ﺣﻘﻮﻕ
ﮐﻮﺩﮎ
ﮐﻮﺩﮎ ﯾﮏ ﻣﯿﻮﻩ ﻧﺎﺭﺱ ﺍﺟﺘﻤﺎﻉ ﺍﻧﺴﺎﻧﯽ ﺍﺳﺖ ﮐﻪ ﻫﻨﻮﺯ ﺩﺭ ﻋﺮﺻﻪﻫﺎﯼ ﺟﺴﻤﯽ ،ﺍﺟﺘﻤﺎﻋﯽ ،ﺭﻭﺣﯽ ﻭ ﺭﻭﺍﻧﯽ ﻭ
ﺑﻪﻃﻮﺭ ﮐﻠّﯽ ﺩﺭ ﺗﻤﺎﻣﯽ ﺑﻌﺪﻫﺎﯼ ﻣﺘﻌﺪّﺩ ﯾﮏ ﺍﻧﺴﺎﻥ ﺑﻪ ﺑﻠﻮﻍ ﻭ ﺭﺳﯿﺪﮔﯽ ﮐﺎﻣﻞ ﻧﺎﺋﻞ ﻧﮕﺮﺩﯾﺪﻩ ﺍﺳﺖ.
ﮐﻮﺩﮐﯽ ﺍﺯ ﻣﺮﺍﺣﻞ ﺑﻨﯿﺎﺩﯾﻦ ﺯﻧﺪﮔﯽ ﻫﺮ ﺍﻧﺴﺎﻧﯽ ﺩﺭ ﺟﺎﻣﻌﻪ ﺍﺳﺖ ﮐﻪ ﺍﮔﺮ ﺑﻪ ﺧﻮﺑﯽ ﺷﻨﺎﺧﺘﻪ ﻧﺸﻮﺩ ﺁﺛﺎﺭ ﻭ ﭘﯿﺎﻣﺪﻫﺎﯼ
ﺟﺒﺮﺍﻥﻧﺎﭘﺬﯾﺮﯼ ﺑﻪ ﻫﻤﺮﺍﻩ ﺧﻮﺍﻫﺪ ﺩﺍﺷﺖ.
ﺩﺭ ﻣﻮﺭﺩ ﺗﺰﻭﯾﺞ ﮐﻮﺩﮐﺎﻥ ﮐﻪ ﺑﺮﺧﻼﻑ ﻗﺎﺋﺪﻩ ﺑﻮﺩﻩ ،ﺍﺻﻞ ﺗﺰﻭﯾﺞ ﮐﻮﺩﮐﺎﻥ ﻣﻮﺭﺩ ﭘﺬﯾﺮﺵ ﻓﻘﻬﺎﯼ ﺍﺳﻼﻡ ﻗﺮﺍﺭ ﮔﺮﻓﺘﻪ ﻭ
ﺩﺭ ﺍﯾﻦ ﺯﻣﯿﻨﻪ ﺍﻓﺰﻭﻥ ﺑﺮ ﺍﺟﻤﺎﻉ ،ﻋﺪﻟﻪ ﻋﺎﻣﻪ ﻭ ﺭﻭﺍﯾﺎﺕ ﺧﺎﺻﻪﺍﯼ ﻭﺟﻮﺩ ﺩﺍﺭﺩ.
ﻣﺸﻬﻮﺭ ﻓﻘﻬﺎﯼ ﺍﻣﺎﻣﯿﻪ ﺑﻪ ﺳﺒﺐ ﺍﺧﺘﯿﺎﺭ ﺍﺯ ﺩﺧﺘﺮ ﻧﺎﺑﺎﻟﻐﯽ ﮐﻪ ﻭﻻﯾﺖ ﺍﻭ ﺍﺯ ﺳﻮﯼ ﭘﺪﺭ ﻭ ﺟﺪ ﭘﺪﺭﯼ ﺑﻪ ﺗﺰﻭﯾﺞ ﺩﺭﺁﻣﺪﻩ
ﺍﺳﺖ ﻓﺘﻮﯼ ﺩﺍﺩﻧﺪ ﻭ ﺩﺭﺑﺎﺭﻩ ﭘﺲ ﻧﺎﺑﺎﻟﻎ ﮐﻪ ﺑﺮﺍﯾﺶ ﻫﻤﺴﺮ ﺍﻧﺘﺨﺎﺏ ﺷﺪﻩ ﮐﺜﯿﺮﯼ ﺍﺯ ﻓﻘﻬﺎ ﻗﺎﺋﻞ ﺑﻪ ﺳﻠﺐ ﺍﺧﺘﯿﺎﺭ ﺍﺯ ﺍﻭ
ﭘﺲ ﺍﺯ ﺭﺳﯿﺪﻥ ﺑﻪ ﺳﻦ ﺑﻠﻮﻍ ﺷﺪﻩﺍﻧﺪ.
ﺩﺭ ﻓﻘﻪ ﻭ ﺣﻘﻮﻕ ﮐﻨﻮﻧﯽ ﺍﺯﺩﻭﺍﺝ ﺩﺍﺭﺍﯼ ﺷﺮﺍﯾﻂ ﺧﺎﺻﯽ ﺍﺳﺖ ﮐﻪ ﮐﻮﺩﮎ ﻓﺎﻗﺪ ﺁﻥ ﺷﺮﺍﯾﻂ ﻣﯽﺑﺎﺷﺪ ﺍﺯ ﺟﻤﻠﻪ ﻗﺼﺪ
ﺭﺿﺎﯼ ﻃﺮﻓﯿﻦ ،ﺍﺧﺘﯿﺎﺭ ،ﺑﻠﻮﻍ ﻭ...
ﺣﻘﻮﻕﺩﺍﻧﺎﻥ ﺑﺮﺍﯼ ﺣﻞ ﺍﯾﻦ ﻣﺸﮑﻞ ﺩﺭ ﻣﺎﺩﻩ  1041ﻗﺎﻧﻮﻥ ﻣﺪﻧﯽ ﺳﻦ ﺍﺯﺩﻭﺍﺝ ﺑﺮﺍﯼ ﺩﺧﺘﺮﺍﻥ ﺭﺍ  15ﺳﺎﻝ ﺗﻤﺎﻡ ﻭ
ﭘﺴﺮﺍﻥ  18ﺳﺎﻝ ﺗﻤﺎﻡ ﻣﻘﺮّﺭ ﮐﺮﺩﻩﺍﻧﺪ .ﺩﺭ ﺻﻮﺭﺕ ﻋﺪﻭﻝ ﺍﺯ ﺍﯾﻦ ﻣﺎﺩﻩ ﺗﻤﺎﻡ ﺁﺛﺎﺭ ﺣﻘﻮﻗﯽ ﺍﺯﺩﻭﺍﺝ ﻃﺒﯿﻌﯽ ﺑﺮ ﺁﻧﺎﻥ ﺑﺎﺭ
ﻣﯽﺷﻮﺩ ﻣﮕﺮ ﺩﺭ ﻣﻮﺭﺩ ﻣﻮﺍﻗﻌﯽ ﮐﻪ ﺩﺧﺘﺮﺍﻥ ﻧﺎﺑﺎﻟﻎ ﻧﻪ ﺗﻨﻬﺎ ﻣﮑﻠّﻒ ﺑﻪ ﺗﻤﮑﯿﻦ ﺟﻨﺴﯽ ﻧﯿﺴﺘﻨﺪ ﺑﻠﮑﻪ ﻋﻤﻞ ﺯﻧﺎﺷﻮﯾﯽ
ﺑﺎ ﺁﻧﺎﻥ ﻣﻄﻠﻘﺎً ﻣﻤﻨﻮﻉ ﻭ ﻣﺠﺎﺯﺍﺕﻫﺎﯾﯽ ﺭﺍ ﺩﺭ ﭘﯽ ﺩﺍﺭﺩ.
ﮐﻪ ﻣﺠﺎﺯﺍﺕﻫﺎﯼ ﺁﻥ ﺑﻪ  6ﻣﺎﻩ ﺗﺎ ﺩﻭ ﺳﺎﻝ ﺣﺒﺲ ﻣﺤﮑﻮﻡ ﻣﯽﺑﺎﺷﺪ .ﺍﮔﺮ ﮐﻮﺩﮎ ﭘﺪﺭ ﯾﺎ ﺟﺪ ﭘﺪﺭﯼ ﺩﺍﺷﺖ ﺍﯾﻦ ﺍﺟﺎﺯﻩ
ﺭﺍ ﺍﻭ ﺑﻪ ﮐﻮﺩﮎ ﻣﯽﺩﻫﺪ ﻭ ﺳﺎﯾﺮ ﺍﻋﻀﺎﯼ ﺧﺎﻧﻮﺍﺩﻩ ﺩﺭ ﺍﯾﻦ ﺭﺍﻩ ﺳﻬﻤﯽ ﻧﺪﺍﺭﻧﺪ ﺩﺭ ﺻﻮﺭﺕ ﻓﻮﺕ ﺍﻭﻟﯿﺎﯼ ﻗﻬﺮﯼ ﺗﺼﻮﯾﺐ
ﺍﺭﺍﺩﻩ ﺍﻭ ﺑﺎ ﻗﯿﻢ ﺍﺳﺖ ﻭ ﻗﯿﻢ ﺷﺨﺺ ﺧﺎﺭﺟﯽ ﻣﯽﺑﺎﺷﺪ ﺑﺪﯾﻦ ﺗﺮﺗﯿﺐ ﺑﺎﯾﺪ ﭘﺬﯾﺮﻓﺖ ﮐﻪ ﺩﺧﺎﻟﺖ ﻭﻟﯽ ﻗﻬﺮﯼ ﺩﺭ
ﺍﺯﺩﻭﺍﺝ ﻓﺮﺯﻧﺪ ﺻﻐﯿﺮ ﺧﻮﺩ ﮐﻤﺘﺮ ﭼﻬﺮﻩ ﺣﻤﺎﯾﺘﯽ ﺩﺍﺭﺩ ﻭ ﻣﺤﺪﻭﺩ ﺑﻪ ﻣﺼﻠﺤﺖ ﻣﻮﻟﯽﻋﻠﯿﻪ ﻣﯽﺑﺎﺷﺪ .ﻭ ﺩﺧﺘﺮ ﻭ ﭘﺴﺮ
ﺻﻐﯿﺮ ﺍﺯ ﺍﯾﻦ ﺣﯿﺚ ﺑﺎ ﻫﻢ ﺗﻔﺎﻭﺗﯽ ﻧﺪﺍﺭﻧﺪ.
ﺍﯾﻦ ﻭﻻﯾﺖ ﺩﺭ ﺍﺛﺮ ﻓﻮﺕ ﻭ ﺯﻭﺍﻝ ﻋﻘﻞ ﺳﺎﻗﻂ ﻣﯽﺷﻮﺩ ،ﺑﻨﺎﺑﺮﺍﯾﻦ ﭘﺲ ﺍﺯ ﻣﺮﮒ ﻭﻟﯽ ﻗﻬﺮﯼ ﻗﯿﻢ ﯾﺎ ﻭﺻﯽ ﻧﻤﯽﺗﻮﺍﻧﺪ ﺑﻪ
ﻧﻤﺎﯾﻨﺪﮔﯽ ﻭﻟﯽ ﻗﻬﺮﯼ ﮐﻮﺩﮎ ﺑﺮﺍﯼ ﺍﻭ ﺗﺼﻤﯿﻢ ﺑﮕﯿﺮﺩ.
ﺑﻨﺎﺑﺮﺍﯾﻦ ﺫﮐﻮﺭﯼ ﮐﻪ ﻗﺒﻞ ﺍﺯ  18ﺳﺎﻝ ﺗﻤﺎﻡ ﺑﺨﻮﺍﻫﻨﺪ ﺍﺯﺩﻭﺍﺝ ﮐﻨﻨﺪ ﺑﺎﯾﺪ ﺍﺯ ﺩﺍﺩﮔﺎﻩ ﻣﻌﺎﻓﯿﺖ ﺍﺯ ﺷﺮﻁ ﺳﻦ ﺑﺨﻮﺍﻫﻨﺪ
ﺗﺎ ﻋﻘﺪ ﺑﻪ ﻭﺳﯿﻠﻪ ﺍﻭ ﻣﻨﻌﻘﺪ ﺷﻮﺩ ﻭ ﺻﺤﺖ ﺁﻥ ﻫﻢ ﻣﻨﻮﻁ ﺑﻪ ﺍﺟﺎﺯﻩ ﻭﻟﯽ ﯾﺎ ﻗﯿﻢ ﺧﻮﺍﻫﺪ ﺑﻮﺩ.
ﮐﻠﯿﺪﻭﺍﮊﻩﻫﺎ :ﮐﻮﺩﮎ ،ﺑﻠﻮﻍ ،ﺭﺷﺪ ،ﺍﺯﺩﻭﺍﺝ ،ﻭﻟﯽ ﻗﻬﺮﯼ ،ﻭﺻﯽ ﻭ ﺣﻘﻮﻕ ﺑﺸﺮ
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M.A. Thesis:

Jurisprudence and legal review of child marriage and
its comparative comparison with the Convention on the
Rights of the Child
The child is a immature social fruit which is still not obtained complete maturity and
puberty in physical, social, mental and spiritual fields in different dimensions of humand
being.
Childhood is essential step in the life of every human in society and if it is not recognized
well, will have irreparabel consequences.
About child coupling which is contrary to the rule, the main basic of child coupling is
accepted by Islam scholars and in this case besides consensus, there is public eason and
special narrations.
Most of Imamieh religions because of authority from immature girl which his supervision
is coupled by his father and grandfather have judge that and about boy that a couple has
selected for him, most of religions believed in deprive from authority from him after
reaching maturity age.
In recent jurisprudence and rights marriage has its especial conditions which child has not
the conditions, like mutual satisfaction, authority and maturity and so on.
The layers for solving this problem in act 1041 have mentioned that civil rule of marriage
age for females is 15 years old completely and for males is 18 years old completely. If
deviated this act, all of legal effects of natural marriage will perform on them unless the
immature girl not only is obeyed to sexual compliance, but also sexual act is prohibited
with them and have some sentences.
Their sentences are 6 to one years imprisonment. If child has father of grandfather, they ill
permit chills and other members of family has no role and by death of enforcement parents,
te confirm of his authority is on supervisor and he is a outside and alien person and it must
be accepted that interference of enforcement parents in marriage of his little child had
lower supportive face and is limited to goodwill of supervisor and little male and female
are not different in this case.
This supervision by death of and demise of wisdom is aborted, therefore after death of
enforcement parents, the supervisor or deputy can not decision for him in behalf of
enforcement parents of child.
So, Those male whick want marry before age of 18, should request court exception from
requirement of age till contract to be signed with him and its accuracy is relied on
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permission from supervisor or guardian.
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