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ﺑﺮﺭﺳﯽ ﺟﺎﯾﮕﺎﻩ ﻗﺎﻋﺪﻩ ﯼ ﻻﺿﺮﺭ ﺩﺭ ﻧﮑﺎﺡ
ﻗﺎﻋﺪﻩ ﻻﺿﺮﺭ ﺍﺯ ﺟﻤﻠﻪ ﻗﻮﺍﻋﺪﯼ ﺍﺳﺖ ﮐﻪ ﭘﻮﯾﺎﯾﯽ ﻭ ﺟﺎﻣﻌﯿﺖ ﺳﯿﺴﺘﻢ ﺣﻘﻮﻗﯽ ﺍﺳﻼﻡ ﺭﺍ ﺗﺄﻣﯿﻦ ﮐﺮﺩﻩ ﺍﺳﺖ ﻭ
ﻣﯽ ﺗﻮﺍﻧﺪ ﺭﺍﻫﮕﺸﺎﯼ ﻣﺸﮑﻼﺕ ﻧﻮﭘﯿﺪﺍ ﺑﺎﺷﺪ .ﺩﺭ ﻃﻮﻝ ﺗﺎﺭﯾﺦ ﻓﻘﺎﻫﺖ ﺍﯾﻦ ﻗﺎﻋﺪﻩ ﻫﻤﻮﺍﺭﻩ ﻣﻮﺭﺩ ﺗﻮﺟﻪ ﻓﻘﻬﺎ ﺑﻮﺩﻩ ﺍﺳﺖ
ﻭ ﺍﺟﻤﺎﻻً ﺗﺸﺮﯾﻊ ﺑﺴﯿﺎﺭﯼ ﺍﺯ ﺍﺣﮑﺎﻡ ﻋﺒﺎﺩﯼ ﻭ ﻣﻌﺎﻣﻠﯽ ﺑﺮﺍﺳﺎﺱ ﺁﻥ ﺻﻮﺭﺕ ﮔﺮﻓﺘﻪ ﺍﺳﺖ .ﺗﺄﺛﯿﺮ ﺍﯾﻦ ﻗﺎﻋﺪﻩ ﺩﺭ
ﻗﻮﺍﻧﯿﻦ ﻣﺪﻧﯽ ﺍﯾﺮﺍﻥ ﻏﯿﺮﻗﺎﺑﻞ ﺍﻧﮑﺎﺭ ﺍﺳﺖ .ﺑﻪ ﻣﺤﺾ ﺍﻧﻌﻘﺎﺩ ﻋﻘﺪ ﻧﮑﺎﺡ ،ﺭﻭﺍﺑﻂ ﺯﻭﺟﯿﺖ ﻭ ﺣﻘﻮﻕ ﻭ ﺗﮑﺎﻟﯿﻒ ﻧﺎﺷﯽ ﺍﺯ
ﺁﻥ ﻣﯿﺎﻥ ﻃﺮﻓﯿﻦ ﺑﺮﻗﺮﺍﺭ ﻣﯽ ﺷﻮﺩ .ﺑﺎ ﻭﺟﻮﺩ ﺍﯾﻦ ﻓﻘﻪ ﻓﻘﻪ ﺍﺳﻼﻡ ﻭ ﺑﺎﻟﺘﺒﻊ ﺁﻥ ﻗﺎﻧﻮﻥ ﮔﺬﺍﺭ ﺍﯾﺮﺍﻥ ﺩﺭ ﻣﻮﺍﺭﺩﯼ ﺯﻭﺟﻪ
ﺭﺍ ﺍﺯ ﺗﻤﮑﯿﻦ ﺧﺎﺹ ﺩﺭ ﺑﺮﺍﺑﺮ ﺯﻭﺝ ﻣﻌﺎﻑ ﺩﺍﻧﺴﺘﻪ ﺍﺳﺖ .ﻗﺎﻧﻮﻥ ﻣﺪﻧﯽ ﺍﯾﺮﺍﻥ ﺻﺮﻓﺎً ﺩﺭ ﻓﺮﺽ ﺍﺑﺘﻼﯼ ﺯﻭﺝ ﺑﻪ ﺍﻣﺮﺍﺽ
ﻣﻘﺎﺭﺑﺘﯽ ،ﺑﻪ ﺻﺮﺣﺖ ﻋﺪﻡ ﻣﮑﯿﻦ ﺧﺎﺹ ﺭﺍ ﺟﺎﯾﺰ ﺩﺍﻧﺴﺘﻪ ﺍﺳﺖ؛ ﺣﺎﻝ ﺁﻥ ﮐﻪ ﻓﺮﻭﺽ ﻣﺘﻌﺪﺩ ﺩﯾﮕﺮﯼ ﻣﻮﺿﻮﻉ ﺣﮑﻢ
ﻣﻘﻨﻦ ﻗﺮﺍﺭ ﻧﮕﺮﻓﺘﻪ ﺍﺳﺖ؛ ﻓﺮﻭﺿﯽ ﭼﻮﻥ ﺗﺸﺪﯾﺪ ﺑﯿﻤﺎﺭﯼ ﺯﻭﺟﻪ ﯾﺎ ﺗﺄﺧﯿﺮ ﺩﺭ ﺑﻬﺒﻮﺩﯼ ﻭﯼ ﺩﺭ ﻧﺘﯿﺠﻪ ﺍﻟﺰﺍﻡ ﺑﻪ
ﺗﻤﮑﯿﻦ ﺧﺎﺹ ،ﺑﯿﻤﺎﺭﯼ ﻣﺴﺮﯼ ﺯﻭﺝ ﯾﺎ ﻭﺟﻮﺩ ﺑﺮﺧﯽ ﺍﻧﺤﺮﺍﻓﺎﺕ ﺟﻨﺴﯽ ﺩﺭ ﻭﯼ .ﺩﺭ ﭼﻨﯿﻦ ﻣﻮﺍﺿﻌﯽ ﺑﺎ ﺍﺳﺘﻨﺎﺩ ﺑﻪ
ﻗﺎﻋﺪﻩ ﻻﺿﺮﺭ ﺑﺎﯾﺪ ﺑﻪ ﺟﻮﺍﺯ ﺯﻭﺟﻪ ﺩﺭ ﻋﺪﻡ ﺗﻤﮑﯿﻦ ﺧﺎﺹ ﺣﮑﻢ ﺩﺍﺩ .ﻫﺮ ﭼﻨﺪ ﺍﺻﻼﺡ ﻗﻮﺍﻧﯿﻦ ﺣﺎﮐﻢ ﻭ ﺑﻪ ﻭﯾﮋﻩ
ﺗﺼﺮﯾﺢ ﺑﻪ ﺑﺮﺧﯽ ﻣﺼﺎﺩﯾﻖ ﺑﺎﺭﺯ ،ﺿﺮﻭﺭﯼ ﺍﺳﺖ.
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M.A. Thesis:

Checking the position of the wicked rule in marriage
Fate and Loss is one of the rules that has ensured the dynamism and comprehensiveness of
the legal system of Islam and can provide the basis for new problems. Throughout the
history of jurisprudence, this rule has always been a matter for jurisprudents, and it has
been the summary of many of the rules of worship and the process based on it. The impact
of this rule in Iran's civil law is undeniable. As soon as the marriage contract is concluded,
the marital relationship and rights and obligations arising from it are established between
the parties. Despite this, the Islamic jurisprudence and, moreover, the Iranian legislator, in
some cases exempted the wife from specific adjournment to the couple. Iran's civil law is
merely permitted by the mere assumption of sexual partnerships to explicitly exclude
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certain admission, while numerous other assumptions are not subject to the rule of law;
assumptions such as exacerbations of a woman's illness or delay in her recovery as a result
of the requirement for specific obedience A pair of contagious diseases or some sexual
deviations. In such positions, according to the rule of lawlessness, the wife's permission
should be ruled out in the non-compliance. However, it is necessary to amend the rules of
the law and, in particular, to specify some obvious examples.
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