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ﻣﺸﮑﻼﺕ ﺟﻨﺴﯽ ﻭ ﻧﻘﺶ ﺁﻥ ﺩﺭ ﺍﻧﺤﻼﻝ ﻋﻘﺪ ﻧﮑﺎﺡ ﺩﺭ ﻣﺬﺍﻫﺐ ﺧﻤﺴﻪ
ﺩﺭ ﺣﻘﻮﻕ ﺍﯾﺮﺍﻥ ،ﻋﯿﻮﺏ ﻭ ﺍﻣﺮﺍﺽ ﻏﯿﺮ ﺟﻨﺴﯿﺘﯽ ﻣﻮﺟﺐ ﻓﺴﺦ ،ﻣﻨﺤﺼﺮ ﺑﻪ ﻣﻮﺍﺭﺩ ﺧﺎﺻﯽ ﻣﯽ ﺑﺎﺷﺪ ﻭ ﻋﯿﻮﺏ
ﺍﺣﺼﺎ ﺷﺪﻩ ،ﺑﺎﻷﺧﺺ ﺟﺬﺍﻡ ﻭ ﺑﺮﺹ ﻭ ﻧﺎﺑﯿﻨﺎﯾﯽ ﺍﺯ ﻋﯿﻮﺏ ﻣﺸﺘﺮﮎ ﻣﻮﺟﺐ ﻓﺴﺦ ،ﺗﻠﻘﯽ ﻧﻤﯽ ﺷﻮﻧﺪ ﻭ ﺩﺭ ﺍﯾﻦ ﻣﻮﺍﺭﺩ
ﺻﺮﻓﺎ ﺯﻭﺝ ﺣﻖ ﻓﺴﺦ ﺩﺍﺭﺩ ،ﮐﻪ ﺑﺎ ﻣﺒﺎﻧﯽ ﻓﻘﻪ ﻣﺬﺍﻫﺐ ﺍﺭﻋﻪ ،ﮐﺎﻣﻼ ﻣﻐﺎﯾﺮ ﻣﯽ ﺑﺎﺷﺪ .ﺍﮐﺜﺮﯾﺖ ﻓﻘﻬﺎﯼ ﺷﯿﻌﻪ ،ﺍﻋﻢ ﺍﺯ
ﻓﻘﻬﺎﯼ ﻣﺘﻘﺪﻡ ﻭ ﻓﻘﻬﺎﯼ ﻣﻌﺎﺻﺮ ،ﻗﺎﺋﻞ ﺑﻪ ﺍﯾﻦ ﻧﻈﺮﯾﻪ ﻫﺴﺘﻨﺪ ﮐﻪ ﺯﻭﺟﯿﻦ ﺩﺭ ﻓﺴﺦ ﻧﮑﺎﺡ ﻧﺎﺷﯽ ﺍﺯ ﻋﯿﻮﺏ
ﻏﯿﺮﺟﻨﺴﯿﺘﯽ ،ﺣﻖ ﻣﺴﺎﻭﯼ ﻧﺪﺍﺭﻧﺪ ﻭ ﺩﺭ ﺻﻮﺭﺕ ﺍﺑﺘﻼ ﺯﻭﺟﻪ ﺑﻪ ﺑﺮﺹ ﻭ ﺟﺬﺍﻡ ﻭ ﻧﺎﺑﯿﻨﺎﯾﯽ ،ﺣﻖ ﻓﺴﺦ ،ﻣﺨﺘﺺ ﺯﻭﺝ
ﻣﯽ ﺑﺎﺷﺪ .ﺍﺯ ﻧﻈﺮ ﻓﻘﻬﺎﯼ ﺷﺎﻓﻌﯿﻪ ﻭ ﻣﺎﻟﮑﯿﻪ ﻭ ﺣﻨﺎﺑﻠﻪ ،ﺑﺮﺹ ﻭ ﺟﺬﺍﻡ ﻭ ﺟﻨﻮﻥ ﺍﺯ ﻋﯿﻮﺏ ﻣﺸﺘﺮﮎ ﺑﯿﻦ ﺯﻥ ﻭ ﻣﺮﺩ
ﻫﺴﺘﻨﺪ ﻭ ﺗﻔﺎﻭﺗﯽ ﺑﯿﻦ ﺯﻭﺟﯿﻦ ﺩﺭ ﺣﻖ ﻓﺴﺦ ﻧﮑﺎﺡ ﻧﺎﺷﯽ ﺍﺯ ﻋﯿﻮﺏ ﻣﺬﮐﻮﺭ ﻭﺟﻮﺩ ﻧﺪﺍﺭﺩ .ﺣﮑﻢ ﺍﯾﻦ ﺩﻭ ﻋﯿﺐ ﺍﺯ ﻧﻈﺮ
ﺷﺎﻓﻌﯿﻪ ﻭ ﺣﻨﺎﺑﻠﻪ ،ﻣﺎﻧﻨﺪ ﺣﮑﻢ ﺟﻨﻮﻥ ﺍﺳﺖ .ﻣﻄﺎﺑﻖ ﻧﻈﺮ ﻣﺬﻫﺐ ﺣﻨﻔﯽ ،ﻋﯿﻮﺑﯽ ﻧﻈﯿﺮ ﺟﺬﺍﻡ ﻭ ﺑﺮﺹ ﺑﺮﺍﯼ ﻫﯿﭻ
ﯾﮏ ﺍﺯ ﺯﻭﺟﯿﻦ ﺣﻖ ﻓﺴﺦ ﺍﯾﺠﺎﺩ ﻧﻤﯽ ﮐﻨﺪ ،ﺍﻋﻢ ﺍﺯ ﺍﯾﻨﮑﻪ ﺩﺭ ﻋﻘﺪ ﺷﺮﻁ ﺷﺪﻩ ﺑﺎﺷﺪ ﻭ ﯾﺎ ﺷﺮﻁ ﻧﺸﺪﻩ ﺑﺎﺷﺪ؛ ﻣﮕﺮ ﺩﺭ
ﺳﻪ ﻣﻮﺭﺩ ﻋﯿﻮﺏ ﺟﻨﺴﯿﺘﯽ ﻣﺨﺘﺺ ﻣﺮﺩﺍﻥ ﮐﻪ ﺑﺮﺍﯼ ﺯﻭﺟﻪ ،ﺣﻖ ﻓﺴﺦ ﺍﯾﺠﺎﺩ ﻣﯽ ﺷﻮﺩ .ﺑﻪ ﻏﯿﺮ ﺍﺯ ﺍﯾﻦ ﻣﻮﺍﺭﺩ ،ﻓﺴﺦ
ﻧﮑﺎﺡ ﻣﺘﺮﺗﺐ ﻧﻤﯽ ﺷﻮﺩ
ﺑﻪ ﻣﻮﺟﺐ ﺍﺻﻞ ? ﻗﺎﻧﻮﻥ ﺍﺳﺎﺳﯽ ،ﮐﻠﯿﻪ ﻗﻮﺍﻧﯿﻦ ﻋﺎﺩﯼ ﺟﻤﻬﻮﺭﯼ ﺍﺳﻼﻣﯽ ،ﺑﺎﯾﺪ ﻣﻨﻄﺒﻖ ﺑﺎ ﻣﻮﺍﺯﯾﻦ ﺷﺮﻋﯽ ﺑﺎﺷﺪ .ﺑﺎ
ﻋﻨﺎﯾﺖ ﺑﻪ ﺍﺧﺘﻼﻑ ﻧﻈﺮ ﻓﻘﻬﺎﯼ ﺍﻣﺎﻣﯿﻪ ﺩﺭ ﺧﺼﻮﺹ ﺗﺴﺎﻭﯼ ﻭ ﯾﺎ ﻧﺎﺑﺮﺍﺑﺮﯼ ﺯﻭﺟﯿﻦ ﺩﺭ ﺣﻖ ﻓﺴﺦ ﻧﺎﺷﯽ ﺍﺯ ﻋﯿﻮﺏ
ﻏﯿﺮ ﺟﻨﺴﺘﯽ ،ﺑﻪ ﻧﻈﺮ ﻣﯽ ﺭﺳﺪ ﮐﻪ ﺑﻪ ﻣﻨﻈﻮﺭ ﺭﻋﺎﯾﺖ ﻋﺪﺍﻟﺖ ﻭ ﺗﻌﺎﺩﻝ ﺣﻘﻮﻗﯽ ﺯﻭﺟﯿﻦ ،ﺍﻣﮑﺎﻥ ﺗﻐﯿﯿﺮ ﻗﺎﻧﻮﻥ ﻣﺪﻧﯽ،
ﺑﺮﺍﺳﺎﺱ ﻓﺘﺎﻭﺍﯼ ﻣﻌﺘﺒﺮ ﺍﻗﻠﯿﺖ ﻓﻘﻬﺎﯼ ﺷﯿﻌﻪ ،ﻭﺟﻮﺩ ﺩﺍﺭﺩ .ﺑﺮ ﻃﺒﻖ ﻣﺎﺩﻩ ??? ﻗﺎﻧﻮﻥ ﺍﺣﻮﺍﻝ ﺷﺨﺼﯿﻪ ﮐﻮﯾﺖ ،ﻫﺮ
ﯾﮏ ﺍﺯ ﺯﻭﺟﯿﻦ ﻣﯽ ﺗﻮﺍﻧﻨﺪ ﺩﺭ ﺻﻮﺭﺕ ﻣﺸﺎﻫﺪﻩ ﻋﯿﺐ ﺍﺳﺎﺳﯽ ﺍﺯ ﺟﻤﻠﻪ ﻋﯿﻮﺏ ﮐﺮﺍﻫﺖ ﺁﻭﺭ ﯾﺎ ﺯﯾﺎﻥ ﺑﺎﺭ ﺑﺎ ﻋﯿﻮﺑﯽ ﮐﻪ
ﻣﺎﻧﻊ ﺍﺯ ﻟﺬﺕ ﯾﺎ ﺗﻤﺘﻊ ﺷﻮﻧﺪ ،ﺍﺯﺩﻭﺍﺝ ﺭﺍ ﻓﺴﺦ ﻧﻤﺎﯾﻨﺪ.
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In Iranian law, non-gender defects and diseases result in termination, limited to certain
cases, and the defects, especially leprosy and bloodshed, and blindness of common defects,
do not constitute termination, and in this case, merely the couple has the right to terminate,
which is with The fundamentals of the jurisprudence of religions are completely different.
The majority of Shi'a jurisprudents, including early jurisprudents and contemporary
jurisprudents, believe that couples are not entitled to equal rights in termination of marriage
due to non-gay rights. In the event of a wife's marriage to leprosy and blindness, the right
of cancellation is peculiar to the couple. According to the jurisprudents of Shafiyeh and
Maliki and Hanbali, leprosy and leprosy are the common misconceptions between men and
women, and there is no difference between couples in the right to terminate the marriage
due to these defects. The sentence of these two flaws, in terms of Shafeiyeh and Hanbali, is
like a verdict of insanity. According to the Hanafi religion, the profits such as leprosy and
bosom for any one of the couples do not give rise to the right to terminate, whether they
are conditioned or not conditioned, except in three cases of gender-specific gender
deficiencies for men who have the right to terminate a wife Gets Except in these cases,
termination is not due
According to article 4 of the Constitution, all Islamic Republic's ordinary laws must be in
accordance with religious law. In view of the controversy of the Imamiyah jurisprudents
regarding the equality or inequality of couples in the right to terminate due to inaliences, it
seems that, in order to respect the justice and legal balance of couples, it seems that the
possibility of changing civil law, based on the fatwa of the accredited minority of Shi'a
jurisprudents, has it. According to Article 139 of the Kuwaiti Personal Status Law, each of
the couples can terminate the marriage if they see a fundamental disadvantage, including
the intrusive or disadvantaged defects with an impediment that impedes their enjoyment or
enjoyment.
:ﺻﻔﺤﻪ

