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ﻭﺟﻮﻩ ﺍﻓﺘﺮﺍﻕ ﺿﻤﺎﻥ ﻋﻘﺪﯼ ﻭ ﺿﻤﺎﻥ ﻣﻌﺎﻭﺿﯽ
ﻋﻘﺪ ﺿﻤﺎﻥ ،ﺍﺯ ﻣﺪﺕﻫﺎ ﻗﺒﻞ ﺍﺯ ﺍﺳﻼﻡ ﺩﺭ ﻣﯿﺎﻥ ﺍﻋﺮﺍﺏ ،ﻣﺘﺪﺍﻭﻝ ﺑﻮﺩﻩ ﺍﺳﺖ ﺗﺎ ﺟﺎﯾﯽ ﮐﻪ ﺑﺮﺧﯽ ﻋﻘﺪ ﺿﻤﺎﻥ ﺭﺍ
ﻣﺨﺘﺺ ﺟﺰﯾﺮﻩ ﺍﻟﻌﺮﺏ ﻣﯽﺩﺍﻧﻨﺪ .ﺿﻤﺎﻥ ﻣﺼﺪﺭ ﻣﯽﺑﺎﺷﺪ ﻭ ﺑﻪ ﻣﻌﻨﺎﯼ ﺩﺭﺑﺮﺩﺍﺷﺘﻦ ﺍﺳﺖ ،ﺯﯾﺮﺍ ﺩﺭ ﺿﻤﺎﻥ ﺁﻧﭽﻪ ﺩﺭ
ﺫﻣﻪ ﻣﺪﯾﻮﻥ ﺍﺳﺖ ﺩﺭ ﺫﻣﻪ ﺩﯾﮕﺮﻯ ﻗﺮﺍﺭ ﻣﯽﮔﯿﺮﺩ ﻭ ﺫﻣﻪ ﺿﺎﻣﻦ ﺁﻧﭽﻪ ﺭﺍ ﮐﻪ ﺩﺭ ﺫﻣﻪ ﻣﻀﻤﻮﻥ ﻋﻨﻪ ﺑﻮﺩﻩ ﺩﺭ ﺑﺮ
ﺧﻮﺍﻫﺪ ﮔﺮﻓﺖ ،ﺑﺴﯿﺎﺭﻯ ﺍﺯ ﻋﻠﻤﺎﺀ ﻋﺎﻣﻪ ﺑﺮ ﺁﻧﻨﺪ ﮐﻪ ﻧﻮﻥ ﺿﻤﺎﻥ ﺯﺍﺋﺪ ﻣﯽﺑﺎﺷﺪ ﻭ ﮐﻠﻢ? ﺿﻤﺎﻥ ﻣﺸﺘﻖ ﺍﺯ ﺿﻢ ﺍﺳﺖ ﻭ
ﺫﻣﻪ ﻣﺪﯾﻮﻥ ﺑﻪ ﺫﻣﻪ ﺩﯾﮕﺮﻯ ﺿﻤﯿﻤﻪ ﻭ ﭘﯿﻮﺳﺖ ﻣﯽﺷﻮﺩ ،ﺑﻨﺎﺑﺮﺍﯾﻦ ﺿﻤﺎﻥ ﻋﻘﺪﻯ ﺍﻓﺎﺩ? ﺍﺷﺘﺮﺍﮎ ﺩﻭ ﺫﻣﻪ ﺭﺍ ﻧﺴﺒﺖ
ﺑﯿﮏ ﺩﯾﻦ ﻣﯽﻧﻤﺎﯾﺪ ﻭ ﺿﺎﻣﻦ ﻭ ﻣﻀﻤﻮﻥ ﻋﻨﻪ ﺩﺭ ﻣﻘﺎﺑﻞ ﻣﻀﻤﻮﻥ ﻟﻪ ،ﻣﺪﯾﻮﻥ ﻣﯽﺷﻮﻧﺪ .ﺿﻤﺎﻥ ﻋﻘﺪﯼ ﺑﺎﺑﯽ ﻣﺴﺘﻘﻞ
ﺩﺭ ﻓﻘﻪ ﺍﺳﺖ ﮐﻪ ﺍﺯ ﺍﺣﮑﺎﻡ ﺁﻥ ﺑﻪﺗﻔﺼﯿﻞ ﺩﺭ ﺍﯾﻦ ﺑﺎﺏ ﺑﺤﺚ ﮐﺮﺩﻩﺍﻧﺪ .ﺑﺮﺧﯽ ﻋﻨﻮﺍﻥ ﺑﺎﺏ ﺭﺍ »ﺿﻤﺎﻥ ﺑﻪ ﻣﻌﻨﺎﯼ ﺍﻋﻢ«
ﻗﺮﺍﺭ ﺩﺍﺩﻩ ﻭ ﺫﯾﻞ ﺁﻥ ﺍﺯ ﺿﻤﺎﻥ ﺑﻪ ﻣﻌﻨﺎﯼ ﺍﺧﺺ ﻭ ﮐﻔﺎﻟﺖ ﻭ ﺣﻮﺍﻟﻪ ﺳﺨﻦ ﮔﻔﺘﻪﺍﻧﺪ .ﺿﻤﺎﻥ ﻋﻘﺪﯼ ﻭ ﺿﻤﺎﻥ
ﻣﻌﺎﻭﺿﯽ ﺩﺭ ﺭﺍﺳﺘﺎﯼ ﯾﮏ ﻗﺴﻢ ﺍﺯ ﺿﻤﺎﻥ ﻫﻤﯿﺸﻪ ﻣﻮﺭﺩﺑﺤﺚ ﻗﺮﺍﺭﮔﺮﻓﺘﻪﺍﻧﺪ ﺍﻣﺎ ﺑﺮ ﺍﺳﺎﺱ ﺑﺮﺭﺳﯽﻫﺎﯼ ﺍﻧﺠﺎﻡﮔﺮﻓﺘﻪ
ﻭ ﻣﻄﺎﻟﻌﻪ ﻧﻈﺮﺍﺕ ﻓﻘﻬﺎ ﻣﯽﺗﻮﺍﻥ ﺑﻪ ﯾﮏ ﻣﻮﺭﺩ ﺍﺳﺎﺳﯽ ﺍﺷﺎﺭﻩ ﮐﺮﺩ ﮐﻪ ﺑﺤﺚ ﺗﻌﻬﺪ ﺩﺭ ﺿﻤﺎﻥ ﻋﻘﺪﯼ ،ﺍﺛﺮ ﻣﺴﺘﻘﯿﻢ
ﺍﺳﺖ ﺍﻣﺎ ﺩﺭ ﺿﻤﺎﻥ ﻣﻌﺎﻭﺿﯽ ﺗﻌﻬﺪ ﺑﻪ ﺗﺴﻠﯿﻢ ﺍﺛﺮ ﻏﯿﺮﻣﺴﺘﻘﯿﻢ ﺑﻪ ﺷﻤﺎﺭ ﺭﻓﺘﻪ ﺍﺳﺖ .ﺍﺯ ﺍﯾﻦ ﺑﺤﺚ ﺩﺭ ﻣﺴﺎﺋﻞ
ﺑﺴﯿﺎﺭﯼ ﻣﯽﺗﻮﺍﻥ ﺗﺤﻘﯿﻖ ﮐﺮﺩ ﺍﻣﺎ ﺩﺭ ﺍﯾﻦ ﺗﺤﻘﯿﻖ ﺑﻪ ﭼﻨﺪ ﻣﻮﺭﺩ ﻣﺸﺨﺺ ﺍﻋﻢ ﺍﺯ ﺑﯿﻊ ﻭ ﻣﻬﺮﯾﻪ ﻭ ﺍﺟﺎﺭﻩ
ﭘﺮﺩﺍﺧﺘﻪﺷﺪﻩ ﺍﺳﺖ.
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M.A. Thesis:

Disclosure of Guarantee and Compensating Guarantee
The bondage has long been commonplace among the Arabs, to the point where some
guarantor deals are specific to the island of al-Arab. The guarantor is indisputable and it
means the removal, because in the guaranty of what is owed to it, it is placed in a different
direction, and the guarantor of what constitutes the subject matter of the matter, many
public scholars find that the nun is redundant and The wording of the guarantee is derived
from the attachment, and it is owed to another attachment and attachment, therefore, the
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contractual guarantee of the concurrence of the two partners is owed to religion, and the
guarantor and subject matter of the sentence are owed to the subject of the sentence.
The Guarantor is an independent Bobby in jurisprudence, which has been discussed in
detail in its terms in detail. Some of the titles of Bob have been made in the form of
warranties, meaning that they have been subjected to warranties in the form of specifics
and custody and remittances. Discretionary guarantors have always been discussed along
the lines of a surety, but based on reviews and A study of the jurisprudent's views can be
pointed out to one fundamental point in which the obligation to engage in a warrant is
direct effect, but in the compulsory guarantee, the obligation to surrender to indirect effects
has been considered.
From this discussion, many issues can be investigated, but in this research, a few specific
issues, such as pay and rent, have been paid. The method of this research has been
analytical-descriptive and the library has been used to collect information.
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