ﺳﺎﻣﺎﻧﻪﯼ ﺟﺴﺘﺠﻮ ﺩﺭ ﭘﺎﯾﺎﻥﻧﺎﻣﻪﻫﺎ

ﭘﺎﯾﺎﻥﻧﺎﻣﻪﯼ ﮐﺎﺭﺷﻨﺎﺳﯽ ﺍﺭﺷﺪ :ﻣﺤﻤﺪ ﺗﻘﯽ ﺻﺎﻧﻌﯽ،

ﺑﺮﺭﺳﯽ ﻣﺼﻮﻧﯿﺖ ﮐﯿﻔﺮﯼ ﻣﻘﺎﻣﺎﺕ ﺩﻭﻟﺘﯽ ﺍﺯﻣﻨﻈﺮ ﺣﻘﻮﻕ ﺑﯿﻦ ﺍﻟﻤﻠﻞ ﮐﯿﻔﺮﯼ
ﻣﺼﻮﻧﯿﺖ ﺍﺯ ﭘﯿﮕﺮﺩ ﮐﯿﻔﺮﯼ ﯾﮑﯽ ﺍﺯ ﻗﻮﺍﻋﺪ ﺣﻘﻮﻕ ﺑﯿﻦﺍﻟﻤﻠﻞ ﻣﯽﺑﺎﺷﺪ ﮐﻪ ﻓﺮﺩ ﻣﺘﻬﻢ ﺑﻪ ﺟﺮﺍﯾﻢ ﮐﯿﻔﺮﯼ ﺭﺍ ﺍﺯ
ﭘﯿﮕﺮﺩ ﻣﺼﻮﻥ ﻣﯽﺩﺍﺭﺩ .ﻣﻘﺎﻣﺎﺕ ﺩﻭﻟﺖﻫﺎ ﺑﻪ ﻃﻮﺭ ﮐﻠﯽ ﺍﺯ ﺩﻭ ﻧﻮﻉ ﻣﺼﻮﻧﯿﺖ ﺑﺮﺧﻮﺭﺩﺍﺭﻧﺪ .ﻣﺼﻮﻧﯿﺖ ﺷﻐﻠﯽ،
ﻣﺼﻮﻧﯿﺘﯽ ﺍﺳﺖ ﮐﻪ ﺑﻪ ﺍﻓﺮﺍﺩﯼ ﺗﻌﻠﻖ ﻣﯽﮔﯿﺮﺩ ﮐﻪ ﺑﻪ ﻋﻨﻮﺍﻥ ﻧﻤﺎﯾﻨﺪﻩ ﺩﻭﻟﺖ ﺑﺮﺧﯽ ﺍﻋﻤﺎﻝ ﺧﺎﺹ ﺩﻭﻟﺘﯽ ﺭﺍ ﺍﻧﺠﺎﻡ
ﻣﯽﺩﻫﻨﺪ .ﻣﺼﻮﻧﯿﺖ ﺷﺨﺼﯽ ،ﻣﺼﻮﻧﯿﺘﯽ ﺍﺳﺖ ﮐﻪ ﺑﻪ ﻣﻘﺎﻣﺎﺕ ﺧﺎﺻﯽ ﺍﺯ ﺩﻭﻟﺖ ﺑﻪ ﺳﺒﺐ ﺟﺎﯾﮕﺎﻫﯽ ﮐﻪ ﺑﻪ ﻋﻨﻮﺍﻥ
ﻧﻤﺎﯾﻨﺪﻩ ﺩﻭﻟﺖ ﺩﺭ ﺍﺧﺘﯿﺎﺭ ﺩﺍﺭﻧﺪ ﺍﻋﻄﺎ ﻣﯽﺷﻮﺩ ﻭ ﻧﻪ ﺑﻪ ﺳﺒﺐ ﻋﻤﻞ ﺧﺎﺹ ﺁﻧﺎﻥ ﺑﻪ ﻋﻨﻮﺍﻥ ﻋﻤﻞ ﺩﻭﻟﺖ.
ﻣﺼﻮﻧﯿﺖ ﺷﻐﻠﯽ ﻧﺎﺷﯽ ﺍﺯ ﺣﻘﻮﻕ ﺑﯿﻦﺍﻟﻤﻠﻞ ﻋﺮﻓﯽ ﻭ ﻧﯿﺰ ﺣﻘﻮﻕ ﻗﺮﺍﺭﺩﺍﺩﯼ ﺍﺳﺖ ﻭ ﺑﻪ ﺍﻋﻤﺎﻝ ﺻﻮﺭﺕ ﮔﺮﻓﺘﻪ ﺗﻮﺳﻂ
ﺩﻭﻟﺖ ﺗﻌﻠﻖ ﻣﯽﮔﯿﺮﺩ .ﻫﺮ ﺷﺨﺼﯽ ﮐﻪ ﺩﺭ ﻣﻘﺎﻡ ﺍﻧﺠﺎﻡ ﯾﮏ ﻋﻤﻞ ﺩﻭﻟﺖ ،ﺟﺮﻡ ﮐﯿﻔﺮﯼ ﻣﺮﺗﮑﺐ ﮔﺮﺩﺩ ﺍﺯ ﭘﯿﮕﺮﺩ
ﮐﯿﻔﺮﯼ ﻧﺰﺩ ﻣﺤﺎﮐﻢ ﺳﺎﯾﺮ ﮐﺸﻮﺭﻫﺎ ﻣﺼﻮﻧﯿﺖ ﺩﺍﺭﺩ .ﺍﯾﻦ ﻧﻮﻉ ﺍﺯ ﻣﺼﻮﻧﯿﺖ ﺑﺮ ﻣﺒﻨﺎﯼ ﺍﺣﺘﺮﺍﻡ ﺑﻪ ﺍﺻﻞ ﺗﺴﺎﻭﯼ
ﺣﺎﮐﻤﯿﺖﻫﺎ ﻭ ﺍﺳﺘﻘﻼﻝ ﺩﻭﻟﺖﻫﺎﺳﺖ .ﯾﮑﯽ ﺍﺯ ﺍﺻﻮﻝ ﺍﺳﺎﺳﯽ ﺣﻘﻮﻕ ﺑﯿﻦﺍﻟﻤﻠﻞ ،ﻋﺪﻡ ﺗﻮﺍﻧﺎﯾﯽ ﺩﻭﻟﺖ ﺩﺍﺭﺍﯼ
ﺣﺎﮐﻤﯿﺖ ﺩﺭ ﭘﯿﮕﺮﺩ ﻗﻀﺎﯾﯽ ﺭﻓﺘﺎﺭ ﺩﻭﻟﺖ ﺧﺎﺭﺟﯽ ﺍﺳﺖ .ﭼﻨﯿﻦ ﻣﺼﻮﻧﯿﺘﯽ ﺷﺎﻣﻞ ﻫﺮ ﺩﻭ ﻧﻮﻉ ﻣﺴﺌﻮﻟﯿﺖ ﮐﯿﻔﺮﯼ ﻭ
ﺣﻘﻮﻗﯽ ﻣﯽﮔﺮﺩﺩ .ﺑﻪ ﻫﺮ ﺣﺎﻝ ﺍﺯ ﺯﻣﺎﻧﯽ ﮐﻪ ﻣﻘﺎﻡ ﺩﻭﻟﺘﯽ ﻣﺘﻬﻢ ،ﻣﻘﺎﻡ ﺧﻮﯾﺶ ﺭﺍ ﺗﺮﮎ ﻣﯽﮐﻨﺪ ﻗﺎﺑﻞ ﭘﯿﮕﺮﺩ ﻧﺴﺒﺖ
ﺑﻪ ﺟﺮﺍﯾﻢ ﺍﺭﺗﮑﺎﺑﯽ ﭘﯿﺶ ﯾﺎ ﭘﺲ ﺍﺯ ﺗﺼﺪﯼ ﻣﻘﺎﻡ ﯾﺎ ﻧﺴﺐ ﺑﻪ ﺍﻋﻤﺎﻟﯽ ﮐﻪ ﺩﺭ ﺯﻣﺎﻥ ﺗﺼﺪﯼ ﻣﻘﺎﻡ ﺩﺭ ﻇﺮﻓﯿﺖ ﺷﺨﺼﯽ
ﺧﻮﯾﺶ ﻣﺮﺗﮑﺐ ﺷﺪﻩ ﺧﻮﺍﻫﺪ ﺑﻮﺩ.
ﻣﺼﻮﻧﯿﺖ ﺷﺨﺼﯽ ﻣﻘﺎﻣﺎﺕ ﺩﻭﻟﺖﻫﺎ ﻧﺎﺷﯽ ﺍﺯ ﺣﻘﻮﻕ ﺑﯿﻦﺍﻟﻤﻠﻞ ﻋﺮﻓﯽ ﺍﺳﺖ ﻭ ﺍﻓﺮﺍﺩﯼ ﺍﺯ ﻣﻘﺎﻣﺎﺕ ﺩﻭﻟﺘﯽ ﺭﺍ ﮐﻪ
ﻣﺸﺎﻏﻞ ﺧﺎﺻﯽ ﺭﺍ ﺑﺮ ﻋﻬﺪﻩ ﺩﺍﺭﻧﺪ ،ﺍﺯ ﺍﻋﻤﺎﻝ ﺻﻼﺣﯿﺖ ﮐﯿﻔﺮﯼ ﻣﺤﺎﮐﻢ ﮐﺸﻮﺭﻫﺎﯼ ﺧﺎﺭﺟﯽ ﻣﺼﻮﻥ ﻣﯽﺩﺍﺭﺩ .ﭼﻨﯿﻦ
ﻣﺼﻮﻧﯿﺘﯽ ﻧﻤﺎﯾﻨﺪﮔﺎﻥ ﺩﯾﭙﻠﻤﺎﺗﯿﮏ ﻭ ﺧﺎﻧﻮﺍﺩﻩ ﺁﻥﻫﺎ ﺭﺍ ﻧﯿﺰ ﺩﺭ ﺯﻣﺎﻥ ﻣﺄﻣﻮﺭﯾﺖ ﺧﺎﺭﺝ ﺍﺯ ﮐﺸﻮﺭ ﺷﺎﻣﻞ ﻣﯽﺷﻮﺩ.
ﻣﺼﻮﻧﯿﺖ ﺷﺨﺼﯽ ﺩﺭ ﺟﻬﺖ ﭘﻮﺷﺶ ﻓﻌﺎﻟﯿﺖﻫﺎﯼ ﺷﺨﺼﯽ ﯾﮏ ﻣﻘﺎﻡ ﺭﺳﻤﯽ ﮔﺴﺘﺮﺵ ﯾﺎﻓﺘﻪ ﻭ ﺷﺎﻣﻞ ﻣﺼﻮﻧﯿﺖ ﺍﺯ
ﺑﺎﺯﺩﺍﺷﺖ ﻭ ﺩﺳﺘﮕﯿﺮﯼ ﻭ ﻣﺼﻮﻧﯿﺖ ﺍﺯ ﺻﻼﺣﯿﺖ ﮐﯿﻔﺮﯼ ﻣﯽﺑﺎﺷﺪ .ﺩﺭ ﻧﺘﯿﺠﻪ ﻣﻘﺎﻡ ﺩﻭﻟﺘﯽ ﺑﺮﺧﻮﺭﺩﺍﺭ ﺍﺯ ﺍﯾﻦ ﻧﻮﻉ
ﻣﺼﻮﻧﯿﺖ ﻧﺰﺩ ﻣﺤﺎﮐﻢ ﺩﺍﺧﻠﯽ ﺳﺎﯾﺮ ﮐﺸﻮﺭﻫﺎ ﺍﺯ ﭘﯿﮕﺮﺩ ﮐﯿﻔﺮﯼ ﻣﺼﻮﻥ ﺍﺳﺖ .ﻣﺼﻮﻧﯿﺖ ﺷﺨﺼﯽ ﺑﺎ ﭘﺎﯾﺎﻥ ﺗﺼﺪﯼ
ﻣﻘﺎﻡ ﺧﺎﺗﻤﻪ ﻣﯽﯾﺎﺑﺪ .ﺣﻘﻮﻕ ﺑﯿﻦﺍﻟﻤﻠﻞ ﺍﯾﻦ ﻧﻮﻉ ﺍﺯ ﻣﺼﻮﻧﯿﺖ ﺭﺍ ﺑﻪ ﺭﺋﯿﺲ ﺩﻭﻟﺖ ﯾﺎ ﮐﺸﻮﺭ ،ﻭﺯﯾﺮ ﺍﻣﻮﺭ ﺧﺎﺭﺟﻪ،
ﻣﺄﻣﻮﺭﺍﻥ ﺩﯾﭙﻠﻤﺎﺗﯿﮏ ﻭ ﮐﻨﺴﻮﻟﯽ ﻭ ﻫﯿﺌﺖﻫﺎﯼ ﺳﯿﺎﺳﯽ ﻣﻮﻗﺖ ﺍﻋﻄﺎ ﻣﯽﻧﻤﺎﯾﺪ .ﺩﺭ ﻭﺍﻗﻊ ﻫﺮ ﻓﻌﺎﻟﯿﺖ ﺭﺋﯿﺲ ﮐﺸﻮﺭ ﯾﺎ
ﺣﮑﻮﻣﺖ ﯾﺎ ﻧﻤﺎﯾﻨﺪﮔﺎﻥ ﺩﯾﭙﻠﻤﺎﺗﯿﮏ ﯾﺎ ﻭﺯﯾﺮ ﺍﻣﻮﺭ ﺧﺎﺭﺟﻪ ﺍﺯ ﺻﻼﺣﯿﺖ ﻣﺤﺎﮐﻢ ﺧﺎﺭﺟﯽ ﺑﺎﯾﺪ ﻣﺼﻮﻥ ﺑﺎﺷﺪ .ﻫﻨﮕﺎﻣﯽ
ﮐﻪ ﯾﮏ ﺷﺨﺺ ﺑﺮﺧﻮﺭﺩﺍﺭ ﺍﺯ ﻣﺼﻮﻧﯿﺖ ،ﮐﻪ ﻣﺮﺗﮑﺐ ﺟﺮﺍﯾﻢ ﮐﯿﻔﺮﯼ ﺷﺪﻩ ﺍﺳﺖ ﻣﻘﺎﻡ ﺧﻮﯾﺶ ﺭﺍ ﺗﺮﮎ ﻣﯽﮐﻨﺪ
ﻣﺼﻮﻧﯿﺖ ﺷﺨﺼﯽ ﻭﯼ ﻧﯿﺰ ﺑﻪ ﻃﻮﺭ ﻣﻌﻤﻮﻝ ﭘﺎﯾﺎﻥ ﻣﯽﯾﺎﺑﺪ .ﺑﺎ ﺍﯾﻦﺣﺎﻝ ﻣﺼﻮﻧﯿﺖ ﺍﻟﺤﺎﻗﯽ ﺑﻪ ﻋﻤﻞ ﺩﻭﻟﺖ ﻫﻤﭽﻨﺎﻥ
ﺍﺩﺍﻣﻪ ﻣﯽﯾﺎﺑﺪ.
ﺍﻣﺎ ﺩﺭ ﻣﻮﺍﺭﺩ ﺍﺭﺗﮑﺎﺏ ﺟﻨﺎﯾﺎﺕ ﺑﯿﻦﺍﻟﻤﻠﻠﯽ ﻭﺿﻌﯿﺖ ﻣﺘﻔﺎﻭﺕ ﺍﺳﺖ .ﻫﺮﮔﺎﻩ ﯾﮑﯽ ﺍﺯ ﻣﻘﺎﻣﺎﺕ ﺭﺳﻤﯽ ﮐﻪ ﺍﺯ ﻣﺼﻮﻧﯿﺖ
ﮐﯿﻔﺮﯼ ﺑﻬﺮﻩ ﻣﯽﺑﺮﺩ ،ﻣﺮﺗﮑﺐ ﺟﻨﺎﯾﺎﺕ ﺑﯿﻦﺍﻟﻤﻠﻠﯽ ﻣﯽﮔﺮﺩﺩ ،ﻧﺰﺩ ﻣﺤﺎﮐﻢ ﺳﺎﯾﺮ ﮐﺸﻮﺭﻫﺎ ﺍﺯ ﻣﺼﻮﻧﯿﺖ ﺑﺮﺧﻮﺭﺩﺍﺭ
ﺧﻮﺍﻫﺪ ﺑﻮﺩ ﺍﻣﺎ ﭼﻨﯿﻦ ﻣﺼﻮﻧﯿﺘﯽ ﺗﻨﻬﺎ ﺩﻭﺭﺍﻥ ﺗﺼﺪﯼ ﻣﻘﺎﻡ ﺭﺍ ﺩﺭ ﺑﺮ ﻣﯽﮔﯿﺮﺩ ﻭ ﭘﺲ ﺍﺯ ﺗﺮﮎ ﻣﻘﺎﻡ ﺍﺩﺍﻣﻪ ﻧﺨﻮﺍﻫﺪ
ﯾﺎﻓﺖ.
ﺻﻔﺤﻪ:
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 ﻣﺤﺎﮐﻤﯽ ﺑﺎ ﺻﻼﺣﯿﺖ ﺑﯿﻦﺍﻟﻤﻠﻠﯽ، ﻣﺠﺎﺯﺍﺕ ﻭ ﻣﻘﺎﺑﻠﻪ ﺑﺎ ﺑﯽﮐﯿﻔﺮﯼ ﻣﺮﺗﮑﺒﯿﻦ ﺟﻨﺎﯾﺎﺕ ﺑﯿﻦﺍﻟﻤﻠﻠﯽ،ﺟﻬﺖ ﭘﯿﮕﺮﺩ
 ﭘﺲ ﺍﺯ ﭘﺎﯾﺎﻥ ﺟﻨﮓ ﺟﻬﺎﻧﯽ ﺩﻭﻡ ﻣﺤﮑﻤﻪ ﻧﻮﺭﻧﺒﺮﮒ ﻭ ﺗﻮﮐﯿﻮ ﮐﻪ ﺗﻮﺳﻂ ﻣﺘﻔﻘﯿﻦ ﺑﺮﺍﯼ ﺭﺳﯿﺪﮔﯽ ﺑﻪ.ﺗﺸﮑﯿﻞ ﺷﺪ
 ﭼﻨﯿﻦ. ﻣﺼﻮﻧﯿﺖ ﻣﻘﺎﻣﺎﺕ ﺩﻭﻟﺘﯽ ﻭ ﻧﻈﺎﻣﯽ ﺭﺍ ﻣﺎﻧﻊ ﺍﺯ ﺍﻋﻤﺎﻝ ﺻﻼﺣﯿﺖ ﺧﻮﯾﺶ ﻧﺪﺍﻧﺴﺖ،ﺟﻨﺎﯾﺎﺕ ﺟﻨﮓ ﺍﯾﺠﺎﺩ ﺷﺪ
 ﺩﺍﺩﮔﺎﻩ ﺑﯿﻦﺍﻟﻤﻠﻠﯽ ﮐﯿﻔﺮﯼ ﺑﺮﺍﯼ،ﺭﻭﯾﻪﺍﯼ ﺩﺭ ﺩﻭ ﺩﺍﺩﮔﺎﻩ ﺗﺸﮑﯿﻞ ﺷﺪﻩ ﺗﻮﺳﻂ ﺷﻮﺭﺍﯼ ﺍﻣﻨﯿﺖ ﺳﺎﺯﻣﺎﻥ ﻣﻠﻞ ﻣﺘﺤﺪ
 ﺍﺳﺎﺳﻨﺎﻣﻪ ﺍﯾﻦ ﺩﻭ ﻣﺤﮑﻤﻪ ﻧﯿﺰ ﻣﺼﻮﻧﯿﺖ ﺭﺍ ﻣﺎﻧﻊ ﺍﻋﻤﺎﻝ ﺻﻼﺣﯿﺖ ﻭ.ﯾﻮﮔﻮﺳﻼﻭﯼ ﺳﺎﺑﻖ ﻭ ﺭﻭﺍﻧﺪﺍ ﻧﯿﺰ ﺩﻧﺒﺎﻝ ﺷﺪ
 ﭼﻨﯿﻦ ﺭﻭﯾﻪﺍﯼ ﺗﻮﺳﻂ ﺩﯾﻮﺍﻥ ﺑﯿﻦﺍﻟﻤﻠﻠﯽ ﮐﯿﻔﺮﯼ ﻧﯿﺰ ﺩﻧﺒﺎﻝ ﺷﺪ ﻭ.ﻣﺠﺎﺯﺍﺕ ﻣﺮﺗﮑﺒﯿﻦ ﺟﻨﺎﯾﺎﺕ ﺑﯿﻦﺍﻟﻤﻠﻠﯽ ﻧﺪﺍﻧﺴﺖ
 ﻣﺼﻮﻧﯿﺖ ﻧﺎﺷﯽ ﺍﺯ ﺳﻤﺖ ﺭﺳﻤﯽ ﻣﻘﺎﻣﺎﺕ ﻣﻮﺟﺒﯽ ﺑﺮﺍﯼ ﺑﺮﺧﻮﺭﺩﺍﺭﯼ ﺍﺯ ﻣﺼﻮﻧﯿﺖ ﻧﺰﺩ،ﻃﺒﻖ ﺍﺳﺎﺳﻨﺎﻣﻪ ﺍﯾﻦ ﺩﯾﻮﺍﻥ
.ﺍﯾﻦ ﺩﯾﻮﺍﻥ ﻧﺨﻮﺍﻫﺪ ﺑﻮﺩ
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M.A. Thesis:

Criminal Investigation of Government Officials in
Respect of International Criminal Law
Criminal immunity from prosecution is a doctrine of international law that allows an
accused to avoid prosecution for criminal offences. Immunities are of two types. The first is
functional immunity, This is an immunity granted to people who perform certain functions
of state. The second is personal immunity, This is an immunity granted to certain officials
because of the office they hold, rather than in relation to the act they have committed.
Functional immunity arises from customary international law and treaty law and confers
immunities on those performing acts of state (usually a foreign official). Any person who in
performing an act of state commits a criminal offence is immune from prosecution. This
type of immunity is based on respect for sovereign equality and state dignity. It is a basic
principle of international law that a sovereign state does not adjudicate on the conduct of a
foreign state. This immunity extends to both criminal and civil liability. However, the
moment accused leaves office, they are liable to be prosecuted for crimes committed before
or after their term in office, or for crimes committed whilst in office in a personal capacity.
Personal immunity arises from customary international law and confers immunity on
people holding a particular office from the criminal jurisdiction. This immunity is extended
to diplomatic agents and their families while posted abroad. personal immunities are
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extended to cover personal activities of an official, including immunity from arrest and
detention and immunity from criminal jurisdiction. Personal immunities cease with the
cessation of the post.
International law has been granted This type of immunity to Head of State, minister of
foreign affairs, Diplomatic and Consular agents and special missions. In fact any activity
of a head of state or government, or diplomatic agents or foreign minister must be
immune from foreign jurisdiction.
When a person, who enjoys a personal immunity and has committed a criminal act covered
also by functional immunity, leaves office, the personal immunity is removed as usual.
However, the immunity attaching to acts of state continues.
But The situation is different in the case of international crimes. When one of the officials
who benefit from criminal immunity are committed International crimes, before courts of
other countries is immune but this immunity after leaving the office terminates.
To prosecute, punish and avoid Impunity for perpetrators of international crimes, courts
with international jurisdiction established. After world war II, tribunal at nuremberg and
tokyo was created by the allies to address war crimes, unknowing Immunity of state
officials and the military from exercising its jurisdiction. Such a procedure was followed in
the Court by the UN security council, international criminal tribunal for the former
yugoslavia and rwanda. The courts statute also unknowing immunity to prevent exercise of
jurisdiction and punishment the perpetrators of international crimes. Such procedures were
followed by the International criminal court, and according to the statute of the court, the
immunity of the officials under this court not accepted.
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