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ﺑﺮﺭﺳﯽ ﺗﻄﺒﯿﻘﯽ ﻣﺒﺎﻧﯽ ﻓﻘﻬﯽ ﻭ ﺣﻘﻮﻗﯽ ﺍﺷﺘﺒﺎﻩ ﻗﺎﺿﯽ ﺩﺭ ﺍﯾﺮﺍﻥ ﻭ ﺑﺮﺧﯽ ﮐﺸﻮﺭﻫﺎﯼ
ﺍﺳﻼﻣﯽ
ﻗﻀﺎ ﺩﺭ ﺣﻘﻮﻕ ﺍﺳﻼﻡ ﻣﻘﺎﻣﯽ ﻭﺍﻻ ﺑﻮﺩﻩ ﻭ ﺑﻪ ﻋﻨﻮﺍﻥ ﯾﮏ ﺷﻐﻞ ﺑﻪ ﺁﻥ ﻧﮕﺎﻩ ﻧﻤﯽ ﺷﻮﺩ ،ﺑﻠﮑﻪ ﻗﺎﺿﯽ ﺭﺍ ﺑﻪ ﻋﻨﻮﺍﻥ
ﺍﻣﯿﻦ ﻭ ﻣﺠﺮﯼ ﻋﺪﺍﻟﺖ ﻣﯽﺩﺍﻧﻨﺪ ﮐﻪ ﻣﻼﮎ ﻭ ﺭﻓﺘﺎﺭ ﻭﯼ ﻗﺎﺋﻢ ﺑﻪ ﺗﻘﻮﯼ ﻭ ﺣﺴﻦ ﺧﻠﻖ ﻣﯽ ﺑﺎﺷﺪ ﻭ ﻫﺪﻑ ﺍﺯ ﻗﻀﺎﻭﺕ
ﻧﯿﺰ ﺍﺣﻘﺎﻕ ﺣﻖ ﻭ ﺍﺟﺮﺍﯼ ﻋﺪﺍﻟﺖ ﻣﯽ ﺑﺎﺷﺪ .ﺑﻪ ﻟﺤﺎﻅ ﺍﯾﻨﮑﻪ ﻗﺎﺿﯽ ﻧﯿﺰ ﻣﺎﻧﻨﺪ ﺳﺎﯾﺮ ﺍﻧﺴﺎﻧﻬﺎ ﺟﺎﯾﺰﺍﻟﺨﻄﺎ ﺑﻮﺩﻩ ﻭ ﮔﺎﻩ
ﻧﻘﺺ ﻗﻮﺍﻧﯿﻦ ﯾﺎ ﺩﺳﺘﮕﺎﻩ ﻗﻀﺎﺋﯽ ﻭ ﻧﯿﺰ ﺗﻌﺪﺩ ﻣﺮﺍﺟﻊ ﺗﺤﻘﯿﻘﺎﺗﯽ ﻭ ﮐﺜﺮﺕ ﮐﺎﺭ ﻧﯿﺰ ﻣﺰﯾﺪ ﺑﺮ ﻋﻠﺖ ﺷﺪﻩ ﻭ ﻣﻤﮑﻦ ﺍﺳﺖ
ﻗﺎﺿﯽ ﺩﺭ ﺍﺗﺨﺎﺫ ﺗﺼﻤﯿﻤﺎﺕ ﻗﻀﺎﺋﯽ ﻣﺮﺗﮑﺐ ﺍﺷﺘﺒﺎﻩ ﺷﻮﺩ ﯾﺎ ﺍﯾﻨﮑﻪ ﺗﺤﺖ ﻧﻔﻮﺫ ﺩﯾﮕﺮﺍﻥ ﯾﺎ ﺍﻣﯿﺎﻝ ﻧﻔﺴﺎﻧﯽ ﻭ ﻣﻄﺎﻣﻊ
ﺩﻧﯿﻮﯼ ﻣﺮﺗﮑﺐ ﺗﻘﺼﯿﺮ ﺷﺪﻩ ﻭ ﻣﻮﺟﺐ ﺧﺴﺎﺭﺕ ﻣﺎﺩﯼ ﯾﺎ ﻣﻌﻨﻮﯼ ﺑﻪ ﯾﮑﯽ ﺍﺯ ﺍﺻﺤﺎﺏ ﺩﻋﻮﺍ ﮔﺮﺩﺩ ﻟﺬﺍ ﺑﻪ ﻣﻨﻈﻮﺭ
ﺭﻋﺎﯾﺖ ﺷﺄﻥ ﻗﻀﺎ ﻭ ﻣﻨﺰﻟﺖ ﻗﺎﺿﯽ ،ﺣﻘﻮﻕ ﺍﺳﻼﻡ ﺩﺭ ﻣﻮﺍﺭﺩﯼ ﺑﺮﺍﯼ ﻗﺎﺿﯽ ﻣﺴﺌﻮﻟﯿﺖ ﭘﯿﺶ ﺑﯿﻨﯽ ﻧﻤﻮﺩﻩ ﺍﺳﺖ .ﺩﺭ
ﺣﻘﻮﻕ ﺍﯾﺮﺍﻥ ﻧﯿﺰ ﺑﻪ ﭘﯿﺮﻭﯼ ﺍﺯ ﻓﻘﻪ ﺍﻣﺎﻣﯿﻪ ﺩﺭ ﺍﺻﻞ  171ﻗﺎﻧﻮﻥ ﺍﺳﺎﺳﯽ ﭘﯿﺶﺑﯿﻨﯽ ﺷﺪﻩ ﺩﺭ ﻣﻮﺍﺭﺩﯼ ﮐﻪ ﻗﺎﺿﯽ
ﻣﺮﺗﮑﺐ ﺗﻘﺼﯿﺮ ﺷﺪﻩ ﺑﺎﺷﺪ ﻣﺴﺌﻮﻝ ﺟﺒﺮﺍﻥ ﺧﺴﺎﺭﺕ ﻣﺎﺩﯼ ﻭ ﻣﻌﻨﻮﯼ ﺯﯾﺎﻥﺩﯾﺪﻩ ﻣﯽ ﺑﺎﺷﺪ .ﺑﻪ ﺩﻟﯿﻞ ﺍﻫﻤﯿﺖ ﺍﯾﻦ
ﻣﻘﺎﻡ ﻫﻢ ﺩﺭ ﺣﻘﻮﻕ ﺍﺳﻼﻡ ﻭ ﻫﻢ ﺩﺭ ﻗﺎﻧﻮﻥ ﺍﺳﺎﺳﯽ ﺍﯾﺮﺍﻥ ﺑﯿﻦ ﺍﺷﺘﺒﺎﻩ ﻭ ﺗﻘﺼﯿﺮ ﻗﺎﺿﯽ ﺗﻔﺎﻭﺕ ﻗﺎﺋﻞ ﮔﺮﺩﯾﺪﻩ ﻭ
ﭼﻨﺎﻧﭽﻪ ﺧﻮﺍﻫﯿﻢ ﺩﯾﺪ ﺩﺭ ﻣﻮﺍﺭﺩ ﺍﺷﺘﺒﺎﻩ ،ﻗﺎﺿﯽ ﻣﺴﺌﻮﻟﯿﺖ ﻣﺪﻧﯽ ﻧﺪﺍﺭﺩ ﻭ ﺟﺒﺮﺍﻥ ﺧﺴﺎﺭﺕ ﻧﺎﺷﯽ ﺍﺯ ﺗﺼﻤﯿﻢ ﺍﺷﺘﺒﺎﻩ
ﻗﺎﺿﯽ ﺑﺮ ﻋﻬﺪﻩ ﺩﻭﻟﺖ ﺍﺳﺖ .ﻟﮑﻦ ﺩﺭ ﻣﻮﺍﺭﺩ ﺗﻘﺼﯿﺮ ،ﻗﺎﺿﯽ ﺷﺨﺼﺎَ ﻣﺴﺌﻮﻝ ﻣﯽ ﺑﺎﺷﺪ.
ﺩﺭ ﺍﯾﻦ ﭘﮋﻭﻫﺶ ﺑﻪ ﺑﺮﺭﺳﯽ ﻣﺴﺌﻮﻟﯿﺖ ﻗﺎﺿﯽ ﻭ ﻣﺒﺎﻧﯽ ﻓﻘﻬﯽ ﻭ ﺣﻘﻮﻗﯽ ﺍﺷﺘﺒﺎﻩ ﻗﺎﺿﯽ ﺩﺭ ﺣﻘﻮﻕ ﺍﯾﺮﺍﻥ ﻭ ﭼﻨﺪ
ﮐﺸﻮﺭ ﺍﺳﻼﻣﯽ )ﺍﻓﻐﺎﻧﺴﺘﺎﻥ ،ﻣﺼﺮ ،ﺍﻟﺠﺰﺍﯾﺮ ﻭ ﻣﺮﺍﮐﺶ( ﻣﯽ ﭘﺮﺩﺍﺯﯾﻢ.
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M.A. Thesis:

A comparative study of jurisprudence and legal error
of the judge in Iran and some other Muslim countries
Ironically in Islamic law sublime status and as a career to look at it is not, but a judge as
trustee and executor of justice know that criterion and behavior vice to virtue and good
mood is the goal of judgment and justice, and justice is . In terms of a judge, like other
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human beings, fallible and sometimes defects in laws or legal system and the multiplicity
of authorities, research and the abundance of work also contributes to the problem and may
the judge in making judicial decisions makes a mistake or being under the influence of
others or desires sensual.
In Iran's law, following the Imamiyah jurisprudence, in accordance with Article 171 of the
constitution, the prosecution is liable for the material and spiritual loss of the lost person in
cases where the judge has committed the fault. If the general rules of civil liability apply to
judges' decisions, given the seriousness of the job, the judge will face a large number of
claims, and he will always have to defend himself, instead of hearing them. Due to the
importance of this position both in Islamic law and in Iran's constitution, there is a
difference between the judge's mistake and fault. If we see that in cases of mistakes, the
judge does not have civil responsibility and the state is responsible for the compensation
for the wrong decision of the judge. However, in cases of fault, the judge is personally
responsible..
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