ﺳﺎﻣﺎﻧﻪﯼ ﺟﺴﺘﺠﻮ ﺩﺭ ﭘﺎﯾﺎﻥﻧﺎﻣﻪﻫﺎ

ﭘﺎﯾﺎﻥﻧﺎﻣﻪﯼ ﮐﺎﺭﺷﻨﺎﺳﯽ ﺍﺭﺷﺪ :ﻓﺎﺋﺰﻩ ﻧﺼﺮﺍﺑﺎﺩﯼ۱۳۹۶ ،

ﺑﺮﺭﺳﯽ ﻓﻘﻬﯽ ﻗﻀﺎﻭﺕ ﺷﻮﺭﺍﯾﯽ ﺩﺭ ﻓﻘﻪ ﻭ ﻗﻮﺍﻧﯿﻦ ﻣﻮﺿﻮﻋﻪ
ﻗﻀﺎﻭﺕ ﺷﻮﺭﺍﯾﯽ ﺩﺭ ﻟﻐﺖ ﺑﻪ ﻣﻌﻨﺎﯼ ﺩﺍﻭﺭﯼ ﮔﺮﻭﻫﯽ ﻭ ﺩﺳﺘﻪ ﺟﻤﻌﯽ ﺍﺳﺖ .ﻗﻀﺎﻭﺕ ﺷﻮﺭﺍﯾﯽ ﺗﻌﺎﺭﯾﻒ ﮔﻮﻧﺎﮔﻮﻧﯽ
ﺩﺍﺭﺩ ﮐﻪ ﻣﻬﻤﺘﺮﯾﻦ ﺁﻧﻬﺎ ﻋﺒﺎﺭﺕ ﺍﺳﺖ ﺍﺯ :ﻧﻮﻋﯽ ﺩﺍﺩﺭﺳﯽ ﻭ ﺩﺍﻭﺭﯼ ﺗﻮﺳﻂ  3ﯾﺎ  5ﯾﺎ  7ﯾﺎ ...ﻧﻔﺮ ﮐﻪ ﺗﻌﺪﺍﺩ ﺁﻧﻬﺎ ﻓﺮﺩ
ﺑﺎﺷﺪ )ﻧﻪ ﺯﻭﺝ( ﻭ ﻫﺮ ﭼﻪ ﺍﮐﺜﺮﯾﺖ ﺣﮑﻢ ﮐﺮﺩﻧﺪ ﻭ ﯾﺎ ﺍﺗﻔﺎﻕ ﺩﺍﺷﺘﻪ ﺍﻧﺪ .ﻫﻤﺎﻥ ﻣﻼﮎ ﺑﺎﺷﺪ  .ﻭ ﺻﻮﺭﺕ ﺩﯾﮕﺮ ﻗﻀﺎﻭﺕ
ﺷﻮﺭﺍﯾﯽ ﻋﺒﺎﺭﺕ ﺍﺳﺖ ﺍﺯ ﺍﯾﻦ ﮐﻪ ﻗﺎﺿﯽ ،ﻗﺒﻞ ﺍﺯ ﺍﺗﺨﺎﺫ ﺗﺼﻤﯿﻢ ،ﻗﻀﺎﺕ ﻣﺘﻌﺪﺩ ﺭﺍ ﺑﻪ ﻋﻨﻮﺍﻥ ﺍﻓﺮﺍﺩﯼ ﻋﺎﻟﻢ ﻭ ﺁﮔﺎﻩ،
ﺟﻬﺖ ﻣﺸﻮﺭﺕ ﺩﻋﻮﺕ ﻭ ﺍﻇﻬﺎﺭ ﻧﻈﺮﻣﯽ ﻧﻤﺎﯾﻨﺪ .ﺑﺪﯾﻦ ﺗﺮﺗﯿﺐ ،ﭘﺲ ﺍﺯ ﺷﻮﺭ ،ﺣﮑﻢ ﻗﻀﯿﻪ ﻭ ﺭﺍﻩ ﻓﺼﻞ ﺧﺼﻮﻣﺖ ﺑﻪ
ﻧﺤﻮ ﺟﻤﻌﯽ ﺍﺯ ﺟﺎﻧﺐ ﺍﮐﺜﺮﯾﺖ ﺗﻌﯿﯿﻦ ﻣﯽ ﺷﻮﺩ .ﺑﺪﯾﻦ ﻃﺮﯾﻖ ،ﻣﺸﺎﻭﺭﻩ ﯼ ﺁﻧﺎﻥ ،ﺟﻨﺒﻪ ﯼ ﻣﻘﺪﻣﺎﺗﯽ ﺩﺍﺭﺩ ﻭ ﺻﺪﻭﺭ
ﺭﺃﯼ ﮐﻪ ﺑﺮ ﻣﺒﻨﺎﯼ ﺍﮐﺜﺮﯾﺖ ﺍﺳﺖ .ﺍﻋﻤﺎﻝ ﻭﻻﯾﺖ ﺷﺮﻋﯽ ﻣﺤﺴﻮﺏ ﻣﯽ ﺷﻮﺩ ﻭ ﺍﯾﻦ ﺩﻭ ،ﻣﻨﺎﻓﺎﺗﯽ ﺑﺎ ﯾﮑﺪﯾﮕﺮ ﻧﺪﺍﺭﻧﺪ
.ﭘﯿﺮﺍﻣﻮﻥ ﻗﻀﺎﻭﺕ ﺷﻮﺭﺍﯾﯽ ﺳﻪ ﺩﯾﺪﮔﺎﻩ ﻋﻤﺪﻩ ﺩﺭ ﻣﯿﺎﻥ ﻓﻘﻬﺎ ﻭ ﺣﻘﻮﻕ ﺩﺍﻧﺎﻥ ﻭﺟﻮﺩ ﺩﺍﺭﺩ .1 :ﻋﺪﻩ ﺍﯼ ﻗﺎﺋﻞ ﺑﻪ ﺟﻮﺍﺯ
ﻣﻄﻠﻖ ﻗﻀﺎﻭﺕ ﺷﻮﺭﺍﯾﯽ ﺷﺪﻩ ﺍﻧﺪ ﻭ ﻣﻌﺘﻘﺪﻧﺪ ﮐﻪ ﻗﻀﺎﻭﺕ ﭼﻪ ﺑﻪ ﺻﻮﺭﺕ ﻗﺎﺿﯽ ﻭﺍﺣﺪ ﻭ ﭼﻪ ﺷﻮﺭﺍﯾﯽ ﺑﻼﻣﺎﻧﻊ ﺍﺳﺖ.
 .2ﻋﺪﻩ ﺍﯼ ﺩﺭ ﻣﻘﺎﻡ ﻣﺨﺎﻟﻔﺖ ﺑﺎ ﻗﻀﺎﻭﺕ ﺷﻮﺭﺍﯾﯽ ﺑﺮﺁﻣﺪﻩ ﺍﻧﺪ ﻭ ﻣﻄﻠﻘﺎ ﺁﻥ ﺭﺍ ﻧﭙﺬﯾﺮﻓﺘﻪ ﺍﻧﺪ ﻭ ﻓﻘﻂ ﻗﻀﺎﻭﺕ ﻗﺎﺿﯽ
ﻭﺍﺣﺪ ﻭﺍﺟﺪ ﺍﻟﺸﺮﺍﯾﻂ ﺭﺍ ﭘﺬﯾﺮﻓﺘﻪ ﺍﻧﺪ .3 .ﻋﺪﻩ ﺍﯼ ﺗﻔﺼﯿﻞ ﻗﺎﺋﻞ ﺷﺪﻩ ﺍﻧﺪ ﮐﻪ ﺧﻮﺩ ﺩﻭ ﺩﺳﺘﻪ ﺍﻧﺪﮎ ﺍﻟﻒ( ﺑﺪﯾﻦ
ﺻﻮﺭﺕ ﮐﻪ ﻗﻀﺎﻭﺕ ﺷﻮﺭﺍﯾﯽ ﺩﺭ ﻗﺎﺿﯽ ﺗﺤﮑﯿﻢ ﺟﺎﯾﺰﺍﺳﺖ )ﺣﺘﯽ ﭼﻨﺪﯾﻦ ﻧﻔﺮ ﻣﯽ ﺗﻮﺍﻧﻨﺪ ﻗﺎﺿﯽ ﺗﺤﮑﯿﻢ ﺑﺎﺷﻨﺪ( ﺍﻣﺎ
ﺩﺭ ﻏﯿﺮ ﻗﺎﺿﯽ ﺗﺤﮑﯿﻢ ،ﻗﻀﺎﻭﺕ ﺷﻮﺭﺍﯾﯽ ﺟﺎﯾﺰ ﻧﯿﺴﺖ .ﺏ( ﻋﺪﻩ ﺍﯼ ﺩﯾﮕﺮ ﺍﺯ ﻓﻘﻬﺎ ﻭ ﺣﻘﻮﻗﺪﺍﻧﺎﻥ ﺑﺮ ﺍﯾﻦ ﻋﻘﯿﺪﻩ
ﻫﺴﺘﻨﺪ ﮐﻪ ﻗﺎﺿﯽ ﻣﯽ ﺗﻮﺍﻧﺪ ﻗﺒﻞ ﺍﺯﺻﺪﻭﺭ ﺭﺃﯼ ،ﺍﺯ ﺩﯾﮕﺮ ﻗﻀﺎﺕ ،ﻧﻈﺮ ﻣﺸﻮﺭﺗﯽ ﺑﺨﻮﺍﻫﺪ ﻭﻟﯽ ﺩﺭ ﭘﺎﯾﺎﻥ ،ﺧﻮﺩ ﻗﺎﺿﯽ
ﭘﺮﻭﻧﺪﻩ ﺍﻗﺪﺍﻡ ﺑﻪ ﺍﻧﺸﺎﺀ ﺣﮑﻢ ﻭ ﺻﺪﻭﺭ ﺭﺃﯼ ﻧﻤﺎﯾﺪ.
ﮐﻠﯿﺪﻭﺍﮊﻩﻫﺎ :ﻗﻀﺎﻭﺕ ﺷﻮﺭﺍﯾﯽ ،ﻓﻘﻪ ،ﺣﻘﻮﻕ،

ﺷﻤﺎﺭﻩﯼ ﭘﺎﯾﺎﻥﻧﺎﻣﻪ۱۲۷۲۰۸۳۸۹۵۲۰۰۳ :
ﺗﺎﺭﯾﺦ ﺩﻓﺎﻉ۱۳۹۶/۰۶/۱۳ :
ﺭﺷﺘﻪﯼ ﺗﺤﺼﯿﻠﯽ :ﻓﻘﻪ ﻭ ﺣﻘﻮﻕ ﺟﺰﺍ
ﺩﺍﻧﺸﮑﺪﻩ :ﻋﻠﻮﻡ ﺍﻧﺴﺎﻧﯽ
ﺍﺳﺘﺎﺩ ﺭﺍﻫﻨﻤﺎ :ﺩﮐﺘﺮ ﻣﺤﺴﻦ ﻭﻻﯾﺘﯽ

M.A. Thesis:

THE EXAMINATION judgment Soviet jurisprudence
and laws
By definition, council judgement means a group and collective arbitration, the most
important of which is: a type of proceeding and arbitration by 3 or 5 or 7 etc. people, the
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number of whom is odd (not even) and what the majority order and/or verdict will
unanimously be enforceable. Otherwise, council judgement includes the fact that the judge,
before making a decision, summons various judges as resourceful and knowledgeable
individuals to consult and ask for their opinion. Thus, after consultation, the verdict and
solution to the settle the hostility is specified unanimously and collectively. This is
considered as a legally accepted guardianship and there is no contradiction between these
two. Three major approaches concerning council judgement are common among
jurisprudents and jurists: 1. Some deem the council jugement is absolutely permitted and
believe that jugement whether by a single judge and/or by a council is acceptable. 2. Some
disagree with council judgement and have absolutely refused to acknowledge it and have
only voted for the judgement by a single judge. 3. Still others have considered the matter in
detail and have sub-categorized it: a) refers to the fact that council judgement is permitted
by the consolidation judge ( even several people can play the role of a consolidation judge),
however, in cases other than consolidation judge, the council judgement is not permissible.
B) other jurisprudents and jurists believe that before issuing an order, the judge can seek
other judges' opinions but in the end it is the judge of the case that embarks on issuing a
verdict (order). .
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