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ﭼﮑﯿﺪﻩ:
ﻋﺴﺮ ﻭ ﺣﺮﺝ ﻗﺎﻋﺪﻩ ﻓﻘﻬﯽ ﻭﺣﻘﻮﻗﯽ ﺛﺎﻧﻮﯾﻪ ﺍﯼ ﺍﺳﺖ ﮐﻪ ﺩﺭ ﻣﺒﺎﺣﺚ ﻣﺨﺘﻠﻒ ﺍﻋﻢ ﺍﺯ ﻋﺒﺎﺩﺍﺕ ﻭ ﻣﻌﺎﻣﻼﺕ ﺑﺪﺍﻥ
ﺗﻤﺴﮏ ﺷﺪﻩ ﻭ ﺑﺎﻋﺚ ﺭﻓﻊ ﺍﺣﮑﺎﻡ ﺍﻭﻟﯿﻪ ﻣﯽ ﮔﺮﺩﺩ .ﻗﻮﺍﻧﯿﻦ ﺑﻪ ﺣﮑﻢ ﻃﺒﯿﻌﺖ ﻭﯾﮋﻩ ﺧﻮﺩ ﺑﻪ ﺳﻮﯼ ﻋﺪﺍﻟﺖ ﮔﺮﺍﯾﺶ
ﺩﺍﺭﻧﺪ ﻭﻟﯽ ﻋﺪﺍﻟﺖ ﻣﻔﻬﻮﻣﯽ ﻋﺎﻡ ﻭ ﺩﺭ ﻋﯿﻦ ﺣﺎﻝ ﺷﮑﻨﻨﺪﻩ ﺍﺳﺖ .ﮔﺎﻩ ﺍﺟﺮﺍﯼ ﻋﺪﺍﻟﺖ ﻧﻮﻋﯽ  ،ﮐﻪ ﻣﻮﺿﻮﻉ ﺣﮑﻢ
ﻧﺨﺴﺘﯿﻦ ﻣﯽ ﺑﺎﺷﺪ ،ﺩﺭ ﭘﺎﺭﻩ ﺍﯼ ﺷﺮﺍﯾﻂ ﺑﺎ ﺍﻧﺼﺎﻑ ﻧﺎﺳﺎﺯﮔﺎﺭ ﺍﺳﺖ ﻭ ﺍﺟﺮﺍﯼ ﺁﻥ ﮔﺮﺍﻥ ﺟﻠﻮﻩ ﻣﯽ ﮐﻨﺪ .ﺑﻨﺎﺑﺮﺍﯾﻦ ﺑﺮﺍﯼ
ﺗﻌﺪﯾﻞ ﺍﺣﮑﺎﻡ ﻧﺨﺴﺘﯿﻦ ﺣﻘﻮﻗﯽ ﻗﻮﺍﻋﺪﯼ ﺗﻤﻬﯿﺪ ﺷﺪﻩ ﺗﺎ ﺟﺎﻧﺐ ﺍﻧﺼﺎﻑ ﻧﮕﺎﻩ ﺩﺍﺷﺘﻪ ﺷﻮﺩ.
ﻋﺴﺮ ﻭﺣﺮﺝ ﻣﺮﺑﻮﻁ ﺑﻪ ﺗﮑﺎﻟﯿﻔﯽ ﺍﺳﺖ ﮐﻪ ﻣﮑﻠﻒ ﻋﻘﻼً ﻗﺪﺭﺕ ﺍﻧﺠﺎﻡ ﺁﻥ ﺭﺍ ﺩﺍﺭﺩ ﺍﻣﺎ ﻋﺎﺩﺗﺎ ﺑﺮﺍﯼ ﻣﮑﻠﻔﯿﻦ ﻗﺎﺑﻞ
ﺗﺤﻤﻞ ﻧﯿﺴﺖ ﻭﺑﺎ ﺗﮑﻠﯿﻒ ﻣﺎ ﻻ ﯾﻄﺎﻕ ﺗﺒﺎﯾﻦ ﺩﺍﺭﺩ.
ﻧﻮﺷﺘﺎﺭ ﭘﯿﺶ ﺭﻭ ﺩﺭ ﺳﻪ ﻓﺼﻞ ﺗﻨﻈﯿﻢ ﺷﺪﻩ ﺍﺳﺖ.ﻓﺼﻞ ﺍﻭﻝ:ﮐﻠﯿﺎﺕ ﻗﺎﻋﺪﻩ ،ﻓﺼﻞ ﺩﻭﻡ ﻣﻮﺍﺭﺩﯼ ﮐﻪ ﺑﺮ ﻣﺒﻨﺎﯼ ﺁﻥ
ﺯﻧﺎﻥ ﻣﺠﺎﺯﻧﺪ ﺩﺭ ﺻﻮﺭﺗﯽ ﮐﻪ ﺍﺩﺍﻣﻪ ﺯﻧﺪﮔﯽ ﺯﻧﺎﺷﻮﯾﯽ ﺑﻪ ﺩﻻﯾﻞ ﻣﺨﺘﻠﻒ ﺑﺮﺍﯼ ﺁﻧﺎﻥ ﻏﯿﺮ ﻗﺎﺑﻞ ﺗﺤﻤﻞ ﺷﻮﺩ ﺍﺯ ﺩﺍﺩﮔﺎﻩ
ﺗﻘﺎﺿﺎﯼ ﻃﻼﻕ ﻧﻤﺎﯾﻨﺪ .ﻫﻤﭽﻨﯿﻦ ﺑﻪ ﻋﺴﺮ ﻭﺣﺮﺝ ﻣﺴﺘﺎﺟﺮ ﺩﺭ ﻗﺎﻧﻮﻥ ﺭﻭﺍﺑﻂ ﻣﻮﺟﺮ ﻭﻣﺴﺘﺎﺟﺮ ﺍﺷﺎﺭﻩ ﺷﺪﻩ
ﺍﺳﺖ.ﻓﺼﻞ ﺳﻮﻡ:ﺗﺎﺛﯿﺮ ﻗﺎﻋﺪﻩ ﺩﺭ ﺣﻘﻮﻕ ﺗﻌﻬﺪﺍﺕ ﻭﺣﻮﺍﺩﺙ ﺧﺎﺭﺟﯽ ﻏﯿﺮ ﻗﺎﺑﻞ ﭘﯿﺶ ﺑﯿﻨﯽ ﮐﻪ ﻣﻨﺠﺮ ﺑﻪ ﻋﺪﻡ ﺍﻧﺠﺎﻡ
ﺗﻌﻬﺪ ﺗﻮﺳﻂ ﻣﺘﻌﻬﺪ ﻣﯽ ﮔﺮﺩﺩ.
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M.A. Thesis:

THE examination of hardship in Iranian law
Abstract
Distress or hardship (Osr-o-haraj), a Fighhi (Islamic jurisprudence) and legal secondary
principle, is used in a variety of issues including prayings and dealings, canceling
(invalidating) primary laws or Ahkam. Laws by nature are set and used to guarantee
justice. However, justice is a general ambiguous concept, easily breakable due to the
uncertainty about what it exactly entails in different situation. Sometimes, pursuing justice,
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which is the aim of Islamic primary laws, does not seem in line with equity, and thus
achieving justice looks very extreme. Therefore, certain laws have been developed to
balance the Islamic primary laws so that they seem more sensible and compatible with
equity. Distress and hardship (Osr-o-haraj) is an example of such rules, covering
responsibilities which Mokkallaf is logically capable of doing , but, in practice (in reality),
seem unbearable for him impossible The present text is organized in three chapters. The
first chapter deals with the fundamentals of distress and hardship (osr-o-haraj). The second
chapter deals with conditions in which the wife is allowed to ask the court for divorce
because she cannot continue her married life for any reason. Moreover, in this chapter,
distress and hardship (osr-o-haraj) as related to the laws governing the relation between the
landlord and the tenants are discussed. Finally, the third chapter discusses the effect of
distress and hardship on international law and dealings in cases in which the occurrence of
some unpredictable events makes the fulfillment of duties impossible for one or both
parties in a contract.
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