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ﺑﺮﺭﺳﯽ ﺣﻘﻮﻗﯽ ﻃﺮﺡ ﺍﺻﻼﺡ ﻗﺎﻧﻮﻥ ﻋﻤﻠﯿﺎﺕ ﺑﺎﻧﮑﯽ ﺑﺪﻭﻥ ﺭﺑﺎ
ﺑﺎ ﻋﻨﺎﯾﺖ ﺑﻪ ﮔﺬﺷﺖ ﺑﯿﺶ ﺍﺯ ﺳﻪ ﺩﻫﻪ ﺍﺯ ﺗﺎﺭﯾﺦ ﺗﺼﻮﯾﺐ ﻗﺎﻧﻮﻥ ﻋﻤﻠﯿﺎﺕ ﺑﺎﻧﮑﯽ ﺑﺪﻭﻥ ﺭﺑﺎ  ،ﺿﺮﻭﺭﺕ ﺍﺻﻼﺡ
ﻗﺎﻧﻮﻥ ﻣﺬﮐﻮﺭ ﺑﻪ ﺩﻻﯾﻞ ﻣﺘﻌﺪﺩﯼ ﭼﻮﻥ ﻭﺟﻮﺩ ﻣﺸﮑﻼﺕ ﻋﺪﯾﺪﻩ ﺩﺭﻧﻈﺎﻡ ﺑﺎﻧﮑﯽ ﮐﺸﻮﺭﺑﺎ ﻣﻨﺸﺄ ﻗﺎﻧﻮﻧﯽ  ،ﻭﺟﻮﺩ
ﺷﺒﻬﺎﺗﯽ ﺩﺭﻋﻤﻠﮑﺮﺩ ﺭﺑﻮﯼ ﺑﺎﻧﮏ ﻫﺎ  ،ﺻﻮﺭﯼ ﺷﺪﻥ ﺑﺨﺶ ﺯﯾﺎﺩﯼ ﺍﺯ ﻋﻘﻮﺩ ﺑﺎﻧﮑﯽ  ،ﻋﺪﻡ ﺗﻨﺎﺳﺐ ﺑﺮﺧﯽ ﻋﻘﻮﺩ ﺑﺎ
ﻣﺎﻫﯿﺖ ﺑﺎﻧﮏ ﻫﺎ ﻭﻣﻮﺳﺴﺎﺕ ﺍﻋﺘﺒﺎﺭﯼ  ،ﺑﺮﮐﺴﯽ ﭘﻮﺷﯿﺪﻩ ﻧﯿﺴﺖ  .ﺑﺎﺗﻮﺟﻪ ﺑﻪ ﻋﺪﻡ ﺍﺭﺍﺋﻪ ﻟﻮﺍﯾﺢ ﻻﺯﻡ ﺍﺯ ﺳﺎﻝ 1362
ﺗﺎﮐﻨﻮﻥ ﺑﺎﻻﺧﺮﻩ ﻣﺠﻠﺲ ﺷﻮﺭﺍﯼ ﺍﺳﻼﻣﯽ ﺑﺎ ﺗﺸﺨﯿﺺ ﺍﯾﻦ ﺿﺮﻭﺭﺕ " ﻃﺮﺡ ﺍﺻﻼﺡ ﻗﺎﻧﻮﻥ ﻋﻤﻠﯿﺎﺕ ﺑﺎﻧﮑﯽ ﺑﺪﻭﻥ
ﺭﺑﺎ" ﺭﺍ ﺑﺎﻗﯿﺪ ﯾﮏ ﻓﻮﺭﯾﺖ ﺩﺭﺟﻠﺴﻪ ﻋﻠﻨﯽ ﻣﻮﺭﺥ  1394/2/8ﺗﺼﻮﯾﺐ ﻭﺟﻬﺖ ﺑﺮﺭﺳﯽ ﺑﻪ ﮐﻤﯿﺴﯿﻮﻥ ﺍﻗﺘﺼﺎﺩﯼ
ﻭﺳﺎﯾﺮ ﮐﻤﯿﺴﯿﻮﻥ ﻫﺎﯼ ﻓﺮﻋﯽ ﺍﺭﺟﺎﻉ ﺩﺍﺩ.ﻃﺮﺡ ﻣﺬﮐﻮﺭ ﺩﺭﺷﺶ ﻓﺼﻞ ﺗﻨﻈﯿﻢ ﮔﺮﺩﯾﺪﻩ ﻭ ﻧﺴﺒﺖ ﺑﻪ ﻗﺎﻧﻮﻥ ﻋﻤﻠﯿﺎﺕ
ﺑﺎﻧﮑﯽ ﺑﺪﻭﻥ ﺭﺑﺎ ﻭﺍﺟﺪ ﺗﻐﯿﯿﺮﺍﺗﯽ ﻣﯽ ﺑﺎﺷﺪ ﻣﻦ ﺟﻤﻠﻪ ﺍﯾﻨﮑﻪ ﺩﺭﻓﺼﻞ ﺍﻭﻝ ﺑﺮﺧﯽ ﺗﻐﯿﯿﺮﺍﺕ ﺩﺭﺗﻌﺎﺭﯾﻒ ﺍﻫﺪﺍﻑ ﻭﻇﺎﯾﻒ
ﺑﺎﻧﮏ ﻫﺎ ﺻﻮﺭﺕ ﮔﺮﻓﺘﻪ ﺍﺳﺖ ﺩﺭﻓﺼﻞ ﺩﻭﻡ ﺑﻪ ﺗﺠﻬﯿﺰ ﻣﻨﺎﺑﻊ ﭘﻮﻟﯽ ﺑﺎﻧﮏ ﻫﺎ ﭘﺮﺩﺍﺧﺘﻪ ﻭﺿﻤﻦ ﺣﻔﻆ ﭼﺎﺭﭼﻮﺏ ﻓﻘﻬﯽ
ﻗﺎﻧﻮﻥ ﻣﻮﺟﻮﺩ  ،ﻭﺍﺟﺪ ﺑﺮﺧﯽ ﺍﺻﻼﺣﺎﺕ ﻭﻧﻮﺁﻭﺭﯼ ﻫﺎ ﺩﺭﻋﻘﻮﺩ ﺑﺎﻧﮑﯽ ﺍﺳﺖ  .ﺑﯿﺸﺘﺮﯾﻦ ﺗﻐﯿﯿﺮ ﺩﺭﻓﺼﻞ ﺳﻮﻡ ﮐﻪ
ﻣﺮﺑﻮﻁ ﺑﻪ ﺗﺨﺼﯿﺺ ﻣﻨﺎﺑﻊ ﺑﺎﻧﮑﯽ ﺑﺎ ﻫﺪﻑ ﺍﯾﺠﺎﺩ ﺑﺴﺘﺮ ﺍﺟﺮﺍﯼ ﺻﺤﯿﺢ ﻋﻘﻮﺩ ﺑﺎﻧﮑﯽ ﻭﺍﺻﻼﺡ ﺍﻧﮕﯿﺰﻩ ﻫﺎﺳﺖ  ،ﺭﺥ
ﺩﺍﺩﻩ ﺍﺳﺖ ﻭﺿﻤﻦ ﻣﻌﺮﻓﯽ ﺑﺮﺧﯽ ﻋﻘﻮﺩ ﺟﺪﯾﺪ ﻫﻤﭽﻮﻥ ﻣﺮﺍﺑﺤﻪ ،ﺻﻠﺢ ،ﺍﺟﺎﺭﻩ ﺑﻪ ﺷﺮﻁ ﻗﺮﺽ  ،ﺍﺳﺘﺼﻨﺎﻉ ﻭﺧﺮﯾﺪ
ﺩﯾﻦ  ،ﺑﺮﺍﯼ ﺍﻭﻟﯿﻦ ﺑﺎﺭ ﺑﻪ ﺗﺸﮑﯿﻞ ﻣﻮﺳﺴﺎﺕ ﺗﺨﺼﺼﯽ ﺑﺎ ﻧﺎﻡ " ﻣﻮﺳﺴﻪ ﺗﺨﺼﺼﯽ ﻣﺸﺎﻭﺭﻩ ﻭﺗﺄﻣﯿﻦ ﻣﺎﻟﯽ " ﺑﻪ
ﻋﻨﻮﺍﻥ ﺍﻟﮕﻮﯼ ﺟﺪﯾﺪ ﺑﺮﺍﯼ ﺍﺭﺍﺋﻪ ﺗﺴﻬﯿﻼﺕ ﺑﻪ ﺑﻨﮕﺎﻩ ﻫﺎﯼ ﺍﻗﺘﺼﺎﺩﯼ ﮐﻮﭼﮏ ﻭﻣﺘﻮﺳﻂ ﺍﺷﺎﺭﻩ ﺷﺪﻩ ﺍﺳﺖ ﺩﺭﻓﺼﻞ
ﭼﻬﺎﺭﻡ ﻭﭘﻨﺠﻢ ﺑﻪ ﺑﺮﺧﯽ ﻣﺒﺎﺣﺚ ﺟﺪﯾﺪ ﻣﻦ ﺟﻤﻠﻪ ﺑﺤﺚ ﻭﺻﻮﻝ ﻣﻄﺎﻟﺒﺎﺕ ﻭﺗﺸﮑﯿﻞ ﺷﻮﺭﺍﯼ ﻓﻘﻬﯽ ﺩﺭﺍﺭﮐﺎﻥ ﺑﺎﻧﮏ
ﻣﺮﮐﺰﯼ ﭘﺮﺩﺍﺧﺘﻪ ﺍﺳﺖ .
ﺑﺎﻋﻨﺎﯾﺖ ﺑﻪ ﺍﯾﻨﮑﻪ ﻃﺮﺡ ﭘﯿﺸﻨﻬﺎﺩﯼ ﺑﻪ ﻣﻨﻈﻮﺭ ﺭﻓﻊ ﻧﻮﺍﻗﺺ ﻗﺎﻧﻮﻥ ﻓﻌﻠﯽ ﻣﻄﺮﺡ ﮔﺮﺩﯾﺪﻩ ﺍﺳﺖ ﻟﺬﺍﺩﺭﺍﯾﻦ ﺗﺤﻘﯿﻖ
ﺿﻤﻦ ﺑﺮﺭﺳﯽ ﻧﺎﺭﺳﺎﯾﯽ ﻫﺎ  ،ﻧﻮﺍﻗﺺ ﻭﻣﺸﮑﻼﺕ ﻗﺎﻧﻮﻥ ﻋﻤﻠﯿﺎﺕ ﺑﺎﻧﮑﯽ ﺑﺪﻭﻥ ﺭﺑﺎ ﻭﺑﺮﺭﺳﯽ ﺗﻄﺒﯿﻘﯽ ﻃﺮﺡ ﭘﯿﺸﻨﻬﺎﺩﯼ
ﺑﺎ ﻗﺎﻧﻮﻥ ﻣﺬﮐﻮﺭ ﺑﻪ ﺑﺮﺭﺳﯽ ﻧﻘﺎﻁ ﺿﻌﻒ ﻭﻧﯿﺰ ﺑﺮﺧﯽ ﻧﻘﺎﻁ ﻗﻮﺕ ﻃﺮﺡ ﺍﺯ ﻣﻨﻈﺮ ﺣﻘﻮﻗﯽ ﻣﻦ ﺟﻤﻠﻪ ﺍﺑﺪﺍﻉ ﻭﺑﮑﺎﺭﮔﯿﺮﯼ
ﺭﻭﺵ ﻫﺎﯼ ﺟﺪﯾﺪﺩﺭ ﺗﺠﻬﯿﺰ ﻭﺗﺨﺼﯿﺺ ﻣﻨﺎﺑﻊ ﺑﺎﻧﮑﯽ ﻣﻨﻄﺒﻖ ﺑﺎ ﻣﻮﺍﺯﯾﻦ ﺷﺮﻋﯽ ﺧﻮﺍﻫﯿﻢ ﭘﺮﺩﺍﺧﺖ .
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M.A. Thesis:

Legal study of amendment plan of without usury
banking activities
By passage of more than three decades from the approval date of non-interest banking
operation rule the above rule correction is essential on account of being fake of the most of
the banking contracts and inappropriateness of some contracts with the natureof banks and
credit institutes. With respect to the lack of presenting the integral bills from 1362 till
present time. The islamic parliament finally approved the non-interest banking rule
correction design in the plenary meeting by one urgency. Being referred to economic
comissions and other subcommittees. The above design includes six chapters being qualifed
some changes regarding to the banking operation rule. For example some of the definitions
related to the purpose of the banks. Tasks have been changed at the first chapter. In the
second chapter euipping the banks. Financial sources has been presented and some of the
corrections and innorations of the banking contracts have been done containing. The
jurisprudential framework of the present rule. The most of changes have been occurred in
third chapter which are related to allocate the banking resources. At this chapter, some new
contracts like murabahaah, peace, leased on loan condition, estesnae, and debt buy have
been introdusted and the formation of the professional institutes as finacial supply
consultation professional institutes have been pointed out as a new approach for presenting
the facilities to the average and small economic firms. In the forth and fifth, there are some
discussions focuced on the new cases like analysing the collection of the claims and
forming the jurisprudential council at the pillars of the central bank. Since suggested
design has been made for solving the available short comings of the present rule, so the
legal short comings and problems relating to the non-interest banking operation rule have
been introduced and compared with suggested design. For instance creating and using the
new methods of equipping and allocating the banking resources accorde with the religious
standard, are presented.
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