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ﺑﺮﺭﺳﯽ ﻓﻘﻬﯽ ﻭﺣﻘﻮﻗﯽ ﺍﺳﻘﺎﻁ ﺣﻖ ﺩﺭ ﺍﺣﻮﺍﻝ ﺷﺨﺼﯿﻪ
ﺍﺣﻮﺍﻝ ﺷﺨﺼﯿﻪ ﺑﻪ ﻣﻌﻨﯽ ﺍﻭﺻﺎﻑ ﻭ ﺧﺼﻮﺻﯿﺎﺗﯽ ﺍﺳﺖ ﮐﻪ ﻭﺿﻊ ﻭﻫﻮﯾﺖ ﺷﺨﺼﯽ ﻭﺣﻘﻮﻗﯽ ﻭ ﻧﯿﺰ ﺗﮑﺎﻟﯿﻒ ﻓﺮﺩ
ﺭﺍ ﺩﺭ ﺍﺟﺘﻤﺎﻉ ﻣﻌﯿﻦ ﻣﯽ ﮐﻨﺪ .ﺍﺣﻮﺍﻝ ﺷﺨﺼﯿﻪ ﺩﺭ ﻣﺎﺩﻩ 6ﻭ 7ﻗﺎﻧﻮﻥ ﻣﺪﻧﯽ ﻭﺍﺻﻮﻝ 12ﻭ 13ﻗﺎﻧﻮﻥ ﺍﺳﺎﺳﯽ ﻭ ﻣﺎﺩﻩ
ﺍﺟﺎﺯﻩ ﺭﻋﺎﯾﺖ ﺍﺣﻮﺍﻝ ﺷﺨﺼﯿﻪ ﺍﯾﺮﺍﻧﯿﺎﻥ ﻏﯿﺮ ﺷﯿﻌﻪ ﺍﻣﻮﺭﯼ ﺍﺯ ﻗﺒﯿﻞ ﻧﮑﺎﺡ،ﻃﻼﻕ،ﺍﺭﺙ،ﻭﺻﯿﺖ،ﺍﻫﻠﯿﺖ ﻭﻓﺮﺯﻧﺪ
ﺧﻮﺍﻧﺪﮔﯽ ﺗﻌﯿﯿﻦ ﺷﺪﻩ ﺍﻧﺪ ﮐﻪ ﺍﻟﺒﺘﻪ ﻣﺘﻌﻠﻘﺎﺕ ﻭﻣﺘﻔﺮﻋﺎﺕ ﻫﺮﮐﺪﺍﻡ ﻧﯿﺰ ﺍﺯ ﺍﺣﻮﺍﻝ ﺷﺨﺼﯿﻪ ﻣﺤﺴﻮﺏ ﻣﯽ ﺷﻮﻧﺪ
ﻣﺎﻧﻨﺪ ﻣﻬﺮﯾﻪ،ﻧﻔﻘﻪ،ﺟﻬﯿﺰﯾﻪ،ﺣﻀﺎﻧﺖ،ﻭﻻﯾﺖ....ﮐﻪ ﻫﺮ ﭼﻨﺪ ﺩﺭ ﻗﺎﻧﻮﻥ ﺑﻪ ﺻﺮﺍﺣﺖ ﺍﺯ ﺁﻧﻬﺎ ﺍﺳﻤﯽ ﺑﺮﺩﻩ ﻧﺸﺪﻩ ﺍﺳﺖ .ﺩﺭ
ﺍﯾﻦ ﭘﮋﻭﻫﺶ ﺑﻪ ﺍﺳﻘﺎﻁ ﺑﻌﻀﯽ ﺍﺯ ﻣﺼﺎﺩﯾﻖ ﻭﻣﺘﻔﺮﻋﺎﺕ ﺁﻥ ﭘﺮﺩﺍﺧﺘﻪ ﺷﺪﻩ ﺍﺳﺖ .ﺑﺎﺗﻮﺟﻪ ﺑﻪ ﺍﺻﻞ ﺣﺎﮐﻤﯿﺖ )ﻣﺎﺩﻩ ﻕ
ﻡ(ﻭﻗﺎﻋﺪﻩ ﺗﺴﻠﯿﻂ )ﻣﺎﺩﻩ 30ﻕ ﻡ( ﻫﺮ ﺻﺎﺣﺐ ﺣﻘﯽ ﻣﯽ ﺗﻮﺍﻧﺪ ﺩﺭ ﻗﺎﻟﺐ ﯾﮑﯽ ﺍﺯ ﺍﻋﻤﺎﻝ ﺣﻘﻮﻗﯽ ﻣﺒﺎﺩﺭﺕ ﺑﻪ ﺍﺳﻘﺎﻁ
ﺣﻖ ﺧﻮﺩ ﻧﻤﺎﯾﺪ ﻣﮕﺮ ﺍﯾﻨﮑﻪ ﻣﺨﺎﻟﻒ ﺑﺎ ﻗﻮﺍﻋﺪ ﺍﻣﺮﯼ ﺑﺎﺷﺪ ﻭﻫﻤﭽﻨﯿﻦ ﻣﺎﺩﻩ 959ﻕ ﻡ ﮐﻪ ﺍﺳﻘﺎﻁ ﺣﻘﯽ ﮐﻪ ﺑﻪ
ﺻﻮﺭﺕ ﺍﺑﺪﯼ ﻭﻋﻤﻮﻣﯽ ﻭﮐﻠﯽ ﺑﺎﺷﺪﺭﺍﺑﺎﻃﻞ ﻭ ﻣﻤﻨﻮﻉ ﻣﯽ ﺩﺍﻧﺪ ﻧﯿﺰ ﺭﻋﺎﯾﺖ ﺷﻮﺩ.ﺑﺎ ﺗﻮﺟﻪ ﺑﻪ ﻫﻤﯿﻦ ﻣﻮﺍﺭﺩ .ﺍﺳﻘﺎﻁ
ﺣﻖ ﺩﺭ ﺑﻌﻀﯽ ﺍﺯ ﻣﺼﺎﺩﯾﻖ ﻭﻣﺘﻔﺮﻋﺎﺕ ﺍﺣﻮﺍﻝ ﺷﺨﺼﯿﻪ ﺩﺭ ﺣﯿﻄﻪ ﻗﻮﺍﻋﺪ ﺁﻣﺮﻩ ﻗﺮﺍﺭ ﮔﺮﻓﺘﻪ ﺍﺳﺖ ﻭ ﺍﺯ ﻗﺎﺑﻠﯿﺖ ﺍﺳﻘﺎﻁ
ﺑﺮﺧﻮﺭﺩﺍﺭ ﻧﺒﻮﺩﻩ ﻣﺎﻧﻨﺪ ﻧﻔﻘﻪ،ﺍﺭﺙ،ﻭﺻﯿﺖ ،ﻭﻻﯾﺖ ﻭ...ﻟﺬﺍ ﺍﺳﻘﺎﻁ ﺁﻧﻬﺎ ﺍﺛﺮ ﺣﻘﻮﻗﯽ ﻧﺪﺍﺭﺩ.ﻭﻟﯽ ﺑﻌﻀﯽ ﻣﺼﺎﺩﯾﻖ ﺍﺯ
ﺷﻤﻮﻝ ﻗﻮﺍﻋﺪﺁﻣﺮﻩ ﻗﺎﻧﻮﻥ ﮔﺬﺍﺭ ﺧﺎﺭﺝ ﺷﺪﻩ ﻭﺍﺯ ﻗﺎﺑﻠﯿﺖ ﺍﺳﻘﺎﻁ ﺑﺮﺧﻮﺭﺩﺍﺭ ﻣﯽ ﺑﺎﺷﻨﺪ ﻣﺎﻧﻨﺪ ﻣﻬﺮﯾﻪ  ..ﻭﯾﺎ ﺩﺭ ﻣﻮﺭﺩ
ﺍﺳﻘﺎﻁ ﺣﻖ ﺷﺮﻁ ﺿﻤﻦ ﻋﻘﺪ ﯾﺎ ﺷﺮﻁ ﺧﺎﺭﺝ ﺍﺯ ﺁﻥ ﺩﺭ ﻣﻮﺭﺩ ﻧﮑﺎﺡ ﻭﻃﻼﻕ ﺩﺭ ﺻﻮﺭﺗﯽ ﮐﻪ ﺑﻪ ﻣﻌﻨﺎﯼ ﺍﺳﻘﺎﻁ ﮐﻠﯽ
ﻧﺒﺎﺷﺪﻭﺍﺯ ﺑﺎﺏ ﺗﻌﻬﺪ ﻭﻋﺪﻡ ﺍﺳﺘﻔﺎﺩﻩ ﺍﺯ ﺣﻖ ﻃﻼﻕ ﻭﺍﺯﺩﻭﺍﺝ ﺑﺎﺷﺪ ﻭﻣﺸﻤﻮﻝ ﻣﺎﺩﻩ  10ﻗﺎﻧﻮﻥ ﻣﺪﻧﯽ ﻣﯽ ﺑﺎﺷﺪ ﻭﻣﺎﺩﻩ
959ﻕ ﻡ ﺭﻋﺎﯾﺖ ﺷﻮﺩ ﺟﺎﯾﺰ ﻣﯽ ﺑﺎﺷﺪ.
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M.A. Thesis:

legal and Judicial Study Waiver of Personal Status
Personal status refers to the features and qualities by which the legal and personal identity,
rights, and obligations of an individual is laid down in a community. As stated in the
Articles 6 and 7 of the Civil Code, Articles 12 and 13 of the Constitution, and in the single
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Article acknowledging the rights of non-Shi'a Iranians, personal status means (includes)
matters such as marriage, divorce, inheritance, wills, qualification, and adoption. Although
not stated clearly in the law, all the derivatives of these matters, such as seals, dowry,
alimony, marital property status, ancestry, paternity, custody are considered as examples of
personal status. This study deals with waiving of some examples of personal status and
their derivatives. According to the Rule of Law (article ... of the civil code) and Tslyt law of
the Civil code, the holder of a right is legally allowed to waive his right unless contrary to
the rules, and if it is in line with Article 959 of the Civil Code which prohibits the waiving
of rights which are general, public and permanent. Therefore, some of the tokens and the
derivatives of personal status such as Alimony, inheritance, wills, guardianship and the like
are within the scope of Jus Cogens and Erga Omnes, and thus their waiving is disallowed.
However, the waiving of some other tokens (cases) such as dowry is legally possible in that
they are outside Jus Cogens and Erga Omnes. Moreover, the waiving of the stipulated
marriage commitments, and the right of divorce is legally possible if it does not mean to be
general, but means the waiving of the marriage and divorce right covered by Rule 10 of the
Civil Code, and not breaching Article 959 of the Civil Code.
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