ﺳﺎﻣﺎﻧﻪﯼ ﺟﺴﺘﺠﻮ ﺩﺭ ﭘﺎﯾﺎﻥﻧﺎﻣﻪﻫﺎ

ﭘﺎﯾﺎﻥﻧﺎﻣﻪﯼ ﮐﺎﺭﺷﻨﺎﺳﯽ ﺍﺭﺷﺪ :ﻣﺤﻤﺪ ﻫﺎﺩﯾﺎﻥ۱۳۹۵ ،

ﺑﺮﺭﺳﯽ ﻗﺎﻋﺪﻩ ﺍﻟﺤﺎﮐﻢ ﻭﻟﯽ ﺍﻟﻤﻤﺘﻨﻊ ﺩﺭ ﻓﻘﻪ ﻭ ﺣﻘﻮﻕ
ﯾﮑﯽ ﺍﺯ ﻭﯾﮋﮔﯿﻬﺎﯼ ﺍﺳﺎﺳﯽ ﻭ ﭘﺎﯾﻪ ﺍﯼ ﺩﯾﻦ ﺍﺳﻼﻡ ﺑﻮﯾﮋﻩ ﺩﺭ ﻣﺬﻫﺐ ﺗﺸﯿﻊ ،ﺭﻭﯾﮑﺮﺩﯼ ﭘﮋﻭﻫﺸﯽ ﺣﻮﺯﻩ ﻓﻘﻪ
ﻭﺣﻘﻮﻕ ﺍﺳﺖ ،ﺍﺯ ﺟﻤﻠﻪ ﺍﺑﻌﺎﺩ ﺍﺳﺎﺳﯽ ﻓﻘﻪ ﻭ ﺣﻘﻮﻕ ﺑﺤﺚ ﻗﻮﺍﻋﺪ ﺍﺳﺖ؛ ﻗﻮﺍﻋﺪ ﻧﺸﺎﻧﮕﺮ ﻣﺴﻮﻟﯿﺖ ﺗﻤﺎﻡ ﻭ ﻫﻤﻪ ﺟﺎﻧﺒﻪ
ﺩﯾﻦ ﺍﺳﻼﻡ ﺩﺭ ﻫﻤﻪ ﺷﻮﻭﻥ ﺯﻧﺪﮔﯽ ﺍﺳﺖ .ﺍﺯ ﺟﻤﻠﻪ ﯼ ﺍﯾﻦ ﻗﻮﺍﻋﺪ ﭘﮋﻭﻫﺸﯽ ،ﻗﺎﻋﺪﻩ ﺍﻟﺤﺎﮐﻢ ﻭﻟﯽ ﺍﻟﻤﻤﺘﻨﻊ ﺍﺳﺖ.
ﺍﯾﻦ ﺗﺤﻘﯿﻖ ﺑﺎ ﺭﻭﺵ ﺗﺤﻘﯿﻖ ﺍﺳﻨﺎﺩﯼ ﺗﺤﻠﯿﻠﯽ ﺩﺭﺻﺪﺩ ﺍﺳﺖ ﮔﺴﺘﺮﻩ ﮐﺎﺭﺑﺮﺩﯼ ﻗﺎﻋﺪﻩ ﻣﻮﺭﺩ ﺑﺤﺚ ﺭﺍ ﺩﺭ ﺑﻌﺪ ﻓﻘﻬﯽ
ﻭ ﺣﻘﻮﻗﯽ ﺗﺒﯿﯿﻦ ﮐﺮﺩﻩ ﻭ ﻋﻨﻮﺍﻥ ﻧﻤﺎﯾﺪ ﮐﻪ ﻗﺎﻋﺪﻩ ﺍﻟﺤﺎﮐﻢ ﻭﻟﯽ ﺍﻟﻤﻤﺘﻨﻊ ﻣﯽ ﺗﻮﺍﻧﺪ ﯾﮏ ﻗﺎﻋﺪﻩ ﺷﻨﺎﺧﺘﻪ ﺷﺪﻩ ﺑﺎﺷﺪ،
ﻭ ﺗﻮﺍﻧﺎﯾﯽ ﻻﺯﻡ ﺩﺭ ﻓﻘﻪ ﻭ ﻧﯿﺰ ﺩﺭ ﺣﻘﻮﻕ ﺩﺍﺭﺩ ﻭ ﺩﺍﺭﺍﯼ ﮐﻠﯿّﺖ ،ﺷﻤﻮﻟﯿﺖ ﻭ ﻣﺼﺪﺍﻕ ﭘﺬﯾﺮﯼ ﺑﺎﻻﯾﯽ ﺍﺳﺖ ،ﺑﻪ ﻃﻮﺭﯼ
ﮐﻪ ﺩﺭ ﺟﻬﺖ ﺗﻌﯿﯿﻦ ﺧﺮﻭﺟﯽ ﮐﺎﺭ ﻗﺎﺿﯽ،ﺣﺎﮐﻢ ﯾﺎ ﻭﻟﯽ ﺩﺍﺭﺍﯼ ﺣﻖ ﻭِﺗﻮ ﻣﯽ ﺑﺎﺷﺪ ،ﺑﺎ ﺍﯾﻦ ﻭﺟﻮﺩ ﺩﺭ ﺻﻮﺭﺕ ﻧﺎﺩﯾﺪﻩ
ﮔﺮﻓﺘﻦ ﺍﯾﻦ ﺣﻖ ،ﻧﻬﺎﺩﻫﺎﯼ ﺍﺟﺘﻤﺎﻋﯽ)ﻣﺜﻼ ﺧﺎﻧﻮﺍﺩﻩ( ﻭﺟﺎﻣﻌﻪ ﺑﺪﻭﻥ ﺍﯾﻦ ﻗﺎﻋﺪﻩ ﺩﭼﺎﺭ ﺑﺤﺮﺍﻥ ﻣﯽ ﺷﻮﺩ .ﻫﻤﭽﻨﯿﻦ
ﺍﯾﻦ ﭘﮋﻭﻫﺶ ﺑﻪ ﺍﯾﻦ ﻧﺘﯿﺠﻪ ﺩﺳﺖ ﯾﺎﻓﺘﻪ ﺍﺳﺖ ﺍﻭﻻ ﻓﻘﻪ ﻭ ﺣﻘﻮﻕ ﺩﺭ ﺍﺳﺘﻔﺎﺩﻩ ﺍﺯ ﺍﯾﻦ ﻗﺎﻋﺪﻩ ﺩﺍﺭﺍﯼ ﻧﻮﻋﯽ ﻫﻢ
ﭘﻮﺷﺎﻧﯽ ﺑﻮﺩﻩ ،ﻫﺮ ﭼﻨﺪ ﮐﻪ ﺑﻪ ﺗﺼﻤﯿﻢ ﮔﯿﺮﯼ ﻗﺎﺿﯽ ،ﻣﻮﺿﻊ ﻓﻘﻪ ﻣﯽ ﭼﺮﺑﺪ ،ﺩﻭﻣﺎ ﺑﯿﻦ ﻗﻮﺍﻋﺪ ﻧﯿﺰ ﻧﻮﻋﯽ ﺭﺍﺑﻄﻪ
ﻣﺘﻘﺎﺑﻞ)ﺑﯿﻦ ﻗﺎﻋﺪﻩ ﻻﺿﺮﺭ ﻭ ﻗﺎﻋﺪﻩ ﺍﻟﺤﺎﮐﻢ ﻭﻟﯽ ﺍﻟﻤﻤﺘﻨﻊ ﻭ ﺑﯿﻦ ﻗﺎﻋﺪﻩ ﺍﺧﯿﺮ ﻭ ﻗﺎﻋﺪﻩ ﻋﺴﺮﻭ ﺣﺮﺝ( ﻭﺟﻮﺩ ﺩﺍﺷﺘﻪ
ﮐﻪ ﺍﯾﻦ ﺭﺍﺑﻄﻪ ﺧﻮﺩ ﻣﺪﺧﻞ ﻭﺭﻭﺩ ﺑﻪ ﺍﺣﺮﺍﺯ ﻣﺸﺮﻭﻋﯿﺖ ﺁﻧﻬﺎﺳﺖ ،ﻭ ﺍﯾﻦ ﺭﺍﺑﻄﻪ ﻣﺘﻘﺎﺑﻞ ﺧﻂ ﺑﻄﻼﻧﯽ ﺑﺮﺍﺩﻋﺎﻫﺎﯼ ﺍﺳﺖ
ﮐﻪ ﻗﻮﺍﻋﺪ ﻓﻘﻬﯽ ﺭﺍ ﭘﺮﺍﮐﻨﺪﻩ ﻭ ﺑﯽ ﮐﺎﺭﮐﺮﺩ ﺟﻠﻮﻩ ﻣﯽ ﺩﻫﻨﺪ.
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M.A. Thesis:

check formula borgomaster yet recusant to
jorisprudence and law
Abstract :But abstained in the ruling law and jurisprudence
One of the basic features of Shiite Islam , especially in the field of jurisprudence and legal
research approach . one of the fundamental aspects of the rules of law and jurisprudence is
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the rules of responsibility for all and all-encompassing indicator of Islam in all aspects of
life . including the management rules Hakim rule but is abstained . This research is intenses
scope of application of research method analytical documents discussed at the nextrule of
low and legal explanation Hakim rule but a rule that can be known almmth and raced in
jurisprudence , as well as eligibility and applicable law and has universality and high
flexibility . so that in order to determine output but veto-wielding ruler or judge and is
however if ignoring the right to social institutions ( eg family ) and the society without the
rule is in crisis . the study concluded that firstly jurisprudence and law in the application of
this rule has been an overlape although the decision of the judges position is stronger low .
secondly the rules of a mutual relationship ( between the base and the base layer Hakim
loss , batter and the rule of hardship rule) which will establish the legitimacy of their
rclationship to their entry and this reaction belies the claim that the legal rules are
dispersed and function effects.
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