ﺳﺎﻣﺎﻧﻪﯼ ﺟﺴﺘﺠﻮ ﺩﺭ ﭘﺎﯾﺎﻥﻧﺎﻣﻪﻫﺎ

ﭘﺎﯾﺎﻥﻧﺎﻣﻪﯼ ﮐﺎﺭﺷﻨﺎﺳﯽ ﺍﺭﺷﺪ :ﻋﻠﯽ ﺭﺿﺎ ﺍﻃﻬﺮﯼ۱۳۹۸ ،

ﺑﺮﺭﺳﯽ ﺍﺻﺎﻟﺖ ﺍﻟﻔﺴﺎﺩ ﻭ ﺍﺻﺎﻟﺖ ﺍﻟﺼﺤﻪ ﺩﺭ ﺍﻧﻌﻘﺎﺩ ﻋﻘﻮﺩ )ﺩﺭ ﻗﺎﻟﺐ ﺳﻨﺪ ﺭﺳﻤﯽ(
ﻣﺴﺎﺋﻞ ﻣﺮﺑﻮﻁ ﺑﻪ ﺟﻬﻞ ﻭ ﺍﺷﺘﺒﺎﻩ ﺩﺭ ﻣﻮﺍﺩ  200 ،199ﻭ  201ﻕ.ﻡ ﺁﻣﺪﻩ ﻭ ﻣﺎﺩﻩ ﯼ  223ﻕ.ﻡ ﻣﺮﺑﻮﻁ ﺑﻪ ﺍﺻﻞ
ﺻﺤﺖ ﺍﺳﺖ .ﻣﺪﻋﯽ ﺟﻬﻞ ﻭ ﺍﺷﺘﺒﺎﻩ ﻇﺎﻫﺮ ﮐﻼﻣﺶ ﻫﻤﯿﺸﻪ ﻣﺨﺎﻟﻒ ﺍﺻﻞ ﺻﺤﺖ ﺩﺭ ﻣﻌﺎﻣﻼﺕ ﺍﺳﺖ .ﺍﺯ ﻃﺮﻑ
ﺩﯾﮕﺮ ﺍﺻﻞ ﻋﻤﻠﯽ ﺣﺎﮐﻢ ﺑﺮ ﻣﻌﺎﻣﻼﺕ ﺍﺯ ﺩﯾﺪﮔﺎﻩ ﻓﻘﻬﺎ "ﺍﺻﺎﻟﻪ ﺍﻟﻔﺴﺎﺩ" ﺍﺳﺖ ﯾﻌﻨﯽ ﻫﺮ ﮔﺎﻩ ﺩﺭ ﺧﺎﺭﺝ ﻣﻌﺎﻣﻠﻪ ﺍﯼ
ﻭﺍﻗﻊ ﺷﻮﺩ ﻭ ﺑﻪ ﺧﺎﻃﺮ ﺟﻬﻞ ﻭ ﺍﺷﺘﺒﺎﻩ ﻣﺘﻘﺎﻗﺪﯾﻦ ﯾﺎ ﯾﮑﯽ ﺍﺯ ﺁﻥ ﺩﻭ ﺩﺭ ﺗﺮﺗﺐ ﺍﺛﺮ ﻣﻘﺼﻮﺩ ﺑﺮ ﺁﻥ ﻋﻘﺪ ،ﺷﮏ ﻭ ﺗﺮﺩﯾﺪ
ﻭﺟﻮﺩ ﺩﺍﺷﺘﻪ ﺑﺎﺷﺪ ،ﻓﻘﯿﻬﺎﻥ ﺩﺭ ﺍﯾﻦ ﻣﻌﺎﻣﻠﻪ ﺍﺳﺘﺼﺤﺎﺏ ﻋﺪﻡ ﻧﻘﻞ ﻭ ﺍﻧﺘﻘﺎﻝ ﺭﺍ ﺟﺎﺭﯼ ﮐﺮﺩﻩ ﺍﻧﺪ ﻭ ﻧﺘﯿﺠﻪ ﯼ ﺁﻥ
ﻓﺴﺎﺩ ﻭ ﺑﻄﻼﻥ ﺍﯾﻦ ﻣﻌﺎﻣﻠﻪ ﺍﺳﺖ .ﻣﯿﺎﻥ ﺍﯾﻦ ﺩﻭ ﺍﺻﻞ ﻣﺘﻌﺎﺭﺽ ﭼﮕﻮﻧﻪ ﻣﯽ ﺗﻮﺍﻥ ﺟﻤﻊ ﮐﺮﺩ؟ ﺩﺭ ﺗﺤﻠﯿﻞ ﺍﯾﻦ
ﻣﻄﻠﺐ ،ﺍﺻﻞ ﺻﺤﺖ ﺑﻪ ﻣﻔﻬﻮﻡ ﻭﺿﻌﯽ ﻧﻪ ﺗﮑﻠﯿﻔﯽ ،ﻣﯿﺎﻥ ﺷﺒﻬﺎﺕ ﺣﮑﻤﯿﻪ ﻭ ﻣﻮﺿﻮﻋﯿﻪ ﯾﺎ ﺑﻪ ﺗﻌﺒﯿﺮ ﺩﯾﮕﺮ ﻣﺴﺎﻟﻪ ﯼ
ﻓﻘﻬﯽ ﻭ ﺍﺻﻮﻟﯽ ﺗﻔﺎﻭﺕ ﻗﺎﺋﻞ ﺷﺪﻩ ﺍﯾﻢ .ﺩﺭ ﺩﻧﺒﺎﻟﻪ ﯼ ﻧﻮﺷﺘﺎﺭ ﺣﺪﻭﺩ ﻭﺛﻐﻮﺭ ﺍﺻﻞ ﺻﺤﺖ ﺍﺯ ﺩﯾﺪﮔﺎﻩ ﻓﻘﻬﺎ ﻣﻮﺭﺩ ﺑﺤﺚ
ﻗﺮﺍﺭ ﮔﺮﻓﺘﻪ ﻭ ﺍﺯ ﻣﺒﺎﻧﯽ ﻣﻮﺟﻮﺩ ﺩﺭ ﺍﯾﻦ ﺑﺎﺭﻩ ،ﺟﺮﯾﺎﻥ ﺍﺻﻞ ﺻﺤﺖ ﺩﺭ ﺗﻤﺎﻡ ﺷﺮﺍﯾﻂ ﻭ ﺍﻭﺻﺎﻑ ﺍﻋﻢ ﺍﺯ ﻣﻘﻮﻡ ﻭ ﻏﯿﺮ
ﻣﻘﻮﻡ ﻭﻧﯿﺰ ﻋﻘﻮﺩ )ﺍﺳﻨﺎﺩ ﺭﺳﻤﯽ( ﭘﺬﯾﺮﻓﺘﻪ ﺷﺪﻩ ﺍﺳﺖ ﻭ ﺭﺍﺑﻄﻪ ﯼ ﺁﻥ ﺑﺎ ﻣﻄﺎﺑﻖ ﺍﺻﻞ ﺑﻮﺩﻥ ﯾﺎ ﺧﻼﻑ ﺍﺻﻞ ﺑﻮﺩﻥ
ﻣﺪﻋﺎﯼ ﺟﻬﻞ ﻭ ﺍﺷﺘﺒﺎﻩ ﺑﺮﺭﺳﯽ ﺷﺪﻩ ﺍﺳﺖ ﻭ ﺑﺎﻻﺧﺮﻩ ﺍﺯ ﻧﺘﺎﯾﺞ ﺩﯾﮕﺮ ﺍﯾﻦ ﻧﻮﺷﺘﺎﺭ ﺗﻘﺪﻡ ﺍﺻﺎﻟﻪ ﺍﻟﺼﺤﻪ ﺩﺭ ﻣﻘﺎﻡ
ﺗﻌﺎﺭﺽ ﺑﺮ ﺳﺎﯾﺮ ﺍﺻﻮﻝ ﻣﺎﻧﻨﺪ ﺍﺳﺘﺼﺤﺎﺏ ﺣﮑﻤﯽ ﻭ ﻣﻮﺿﻮﻋﯽ ﺍﺳﺖ .ﺍﺯ ﺍﯾﻦ ﺭﻭ ﺑﻪ ﻫﻨﮕﺎﻡ ﺷﮏ ﺩﺭ ﺻﺤﺖ ﻭ ﻓﺴﺎﺩ
ﺍﻋﻤﺎﻝ ﺩﯾﮕﺮﺍﻥ ،ﭼﻪ ﻏﯿﺮ ﺁﻥ ،ﺗﻘﺪﻡ ﺍﺻﺎﻟﻪ ﺍﻟﺼﺤﻪ ﺑﺮ ﺍﺻﺎﻟﻪ ﺍﻟﻔﺴﺎﺩ ﻣﺤﺮﺯ ﺍﺳﺖ ﭼﻪ ﻣﻨﺸﺎ ﻓﺴﺎﺩ ﻋﻘﺪ ،ﺍﺩﻋﺎﯼ ﺟﻬﻞ
ﻭ ﺍﺷﺘﺒﺎﻩ ﺑﺎﺷﺪ ﭼﻪ ﻏﯿﺮ ﺁﻥ.
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M.A. Thesis:

Investigating the authenticity of al-fassaad and hygiene
in concluding contracts (in the form of an official
document
The matters of ignorance and mistakes in Articles 199, 200, and 201 of the Criminal Code
and Article 223 of the Criminal Code are related to the principle of authenticity. The claim
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that ignorance and mistakes in the appearance of his word are always contrary to the
principle of authenticity in transactions. On the other hand, the principle of the practice of
transactions is from the viewpoint of the jurisprudents of 'Ayalah al-Fasad', that is,
whenever there is a transaction on the outside and there is doubt about the intention of the
contract for the reason of the interlocutor's ignorance and mistake, or one of the two in the
order of the purpose of the contract. The jurists in this transaction have been subject to the
lack of transfer, and the result is corruption and the failure of this transaction. How can the
two conflicting principles be gathered? In analyzing this, the principle of accuracy is
defined in the notion of a state of affairs, not between duties, between the rules of law and
the subject, or, in other words, the jurisprudential and principle issues. In the sequence of
the text of the Quranic verses, the principle of authenticity is discussed from the point of
view of the jurists, and the principles of authenticity in this regard have been accepted. The
principle of authenticity has been accepted in all the conditions, including the fixed and
non-binding, and the contract (formal documents), and its relation In accordance with the
principle of being or contrary to the principle of the claim of ignorance and mistakes, the
other results of this article are the priority of the Islamic Revolution as conflict with other
principles, such as statute and subject matter. Hence, when it comes to the suspicion of the
truth and corruption of the actions of others, other than that, the priority of the Islamic law
is established on Isla'ah al-Fasad, whether the source of the corruption of the marriage is
the claim of ignorance and mistake, or not.
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