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ﭘﺎﯾﺎﻥﻧﺎﻣﻪﯼ ﮐﺎﺭﺷﻨﺎﺳﯽ ﺍﺭﺷﺪ :ﺯﮐﯿﻪ ﻣﻼﻧﻮﺭﻭﺯﯼ۱۳۹۷ ،

ﺑﺮﺭﺳﯽ ﻓﻘﻬﯽ ﺣﻘﻮﻗﯽ ﺳﺮﻗﻔﻠﯽ ﻭ ﺣﻖ ﮐﺴﺐ ،ﭘﯿﺸﻪ ﻭ ﺗﺠﺎﺭﺕ ﺩﺭ ﺍﻣﻼﮎ ﻭﻗﻔﯽ
ﻗﻮﺍﻧﯿﻦ ﻭ ﻣﻘﺮﺭﺍﺕ ﺍﺟﺎﺭﻩ ﻭ ﺭﻭﺍﺑﻂ ﻣﻮﺟﺮ ﻭ ﻣﺴﺘﺎﺟﺮ ﺑﻪ ﻭﯾﮋﻩ ﺩﺭ ﺍﻣﻼﮎ ﻣﻮﻗﻮﻓﻪ ،ﺍﺯ ﻣﺒﺎﺣﺚ ﻧﺴﺒﺘﺎً ﺳﻨﮕﯿﻦ ﻭ
ﻣﻬﻢ ﺣﻮﺯﻩ ﻓﻘﻪ ﻭ ﺣﻘﻮﻕ ﺍﺳﺖ .ﻧﻈﺮﯼ ﮐﻪ ﺍﺟﻤﺎﻻً ﺩﺭ ﺍﺩﻭﺍﺭ ﻗﺎﻧﻮﻥ ﮔﺬﺍﺭﯼ ﻭ ﺗﮑﻤﯿﻞ ﺍﯾﻦ ﻗﻮﺍﻧﯿﻦ ﺩﺭ ﺧﻼﻝ  70ﺍﻟﯽ
 80ﺳﺎﻝ ﺍﺧﯿﺮ ﻭ ﻧﻮﺍﻗﺺ ﻭ ﺁﺳﯿﺐ ﻫﺎﯼ ﻫﺮ ﺩﻭﺭﻩ ﻣﻮﯾﺪ ﺍﯾﻦ ﻣﻄﻠﺐ ﺍﺳﺖ .ﻭﺍﻧﮕﻬﯽ ،ﺩﺭ ﺣﻮﺯﻩ ﺍﺟﺎﺭﻩ ﻣﻮﻗﻮﻓﺎﺕ
ﻭﺍﮐﺎﻭﯼ ﻫﺎ ﻭ ﻗﻠﻢ ﻓﺮﺳﺎﯾﯽ ﻫﺎ ﻧﺴﺒﺖ ﺑﻪ ﺣﻮﺯﻩ ﻫﺎﯼ ﺩﯾﮕﺮ ﺑﺴﯿﺎﺭ ﻧﺎﭼﯿﺰ ﻭ ﺍﮔﺮ ﺍﻏﺮﺍﻕ ﻧﮑﺮﺩﻩ ﺑﺎﺷﯿﻢ ﺑﻪ ﺍﻧﺪﺍﺯﻩ
ﺍﻧﮕﺸﺘﺎﻥ ﺩﺳﺖ ﺍﺳﺖ .ﺩﺭ ﺳﺎﯾﻪ ﺍﯾﻦ ﺧﻼﺀ ﻭ ﺿﺮﻭﺭﺕ ﭘﮋﻭﻫﺶ ﺩﺭ ﺍﯾﻦ ﻋﺮﺻﻪ ﺩﺭ ﺍﯾﻦ ﭘﮋﻭﻫﺶ ﺑﺎ ﺍﻟﻬﺎﻡ ﮔﯿﺮﯼ ﺍﺯ
ﺁﯾﯿﻦ ﻧﺎﻣﻪ ﻫﺎ ﻭ ﺑﺨﺶ ﻧﺎﻣﻪ ﻫﺎ ﻭ ﻗﻮﺍﻋﺪ ﻭ ﻣﻘﺮﺭﺍﺕ ﺣﻮﺯﻩ ﺭﻭﺍﺑﻂ ﻣﻮﺟﺮ ﻭ ﻣﺴﺘﺎﺟﺮ ﺗﻤﺎﻡ ﺗﺎﮐﯿﺪ ﺑﺮ ﺭﻭﯼ ﺣﻮﺯﻩ ﺍﺟﺎﺭﻩ
ﻭ ﺳﺮﻗﻔﻠﯽ ﻭ ﺣﻖ ﮐﺴﺐ ﻭ ﭘﯿﺸﻪ ﻭ ﺗﺠﺎﺭﺕ ﺩﺭ ﺍﻣﻼﮎ ﻣﻮﻗﻮﻓﻪ ﺑﻮﺩﻩ ﺍﺳﺖ .ﺑﻪ ﻃﻮﺭ ﮐﻠﯽ ﻣﺴﺘﺎﺟﺮﯾﻦ ﺣﻮﺯﻩ ﺍﻣﻼﮎ
ﻣﻮﻗﻮﻓﻪ ﺩﻭ ﺩﺳﺘﻪ ﻫﺴﺘﻨﺪ ،ﻧﺨﺴﺖ؛ ﺩﺍﺭﻧﺪﮔﺎﻥ ﺣﻘﻮﻕ ﻣﮑﺘﺴﺒﻪ ﺩﻭﻡ؛ ﻣﺴﺘﺎﺟﺮﯾﻦ ﻣﻌﻤﻮﻟﯽ ﻭ ﻓﺎﻗﺪ ﺣﻘﻮﻕ ﻣﮑﺘﺴﺒﻪ،
ﺩﺳﺘﻪ ﻧﺨﺴﺖ ﺍﻓﺮﺍﺩﯼ ﻫﺴﺘﻨﺪ ﮐﻪ ﺩﺭ ﺍﺟﺎﺭﻩ ﺍﻣﻼﮎ ﻣﻮﻗﻮﻓﻪ ﺩﺍﺭﺍﯼ ﺣﻖ ﺳﺮﻗﻔﻠﯽ ﻭ ﺣﻖ ﮐﺴﺐ ﻭ ﭘﯿﺸﻪ ﻭ ﺗﺠﺎﺭﺕ
ﻫﺴﺘﻨﺪ ﻭ ﻣﻮﺟﺮ )ﺍﺩﺍﺭﻩ ﺍﻭﻗﺎﻑ ﯾﺎ ﻣﺘﻮﻟﯽ( ﻣﻮﻇﻒ ﺍﺳﺖ ﺩﺭ ﺍﯾﻦ ﮔﻮﻧﻪ ﺍﺟﺎﺭﻩ ﻫﺎ ،ﻫﺮ ﺳﺎﻟﻪ ﻗﺮﺍﺭﺩﺍﺩ ﺍﺟﺎﺭﻩ ﺭﺍ ﺑﺮﺍﯼ
ﻫﻤﺎﻥ ﺷﻐﻞ ﺗﻤﺪﯾﺪ ﻧﻤﺎﯾﺪ .ﺍﻣﺎ ﻣﺴﺘﺎﺟﺮﯾﻦ ﺩﺳﺘﻪ ﺩﻭﻡ ،ﻣﺴﺘﺎﺟﺮﯾﻨﯽ ﻫﺴﺘﻨﺪ ﮐﻪ ﺗﻨﻬﺎ ﺑﺮﺍﯼ ﻣﺪﺕ ﻓﺮﺿﺎً ﺩﻭ ﺍﻟﯽ
ﺳﻪ ﺳﺎﻝ ﻣﻠﮏ ﻣﻮﻗﻮﻓﻪ ﺭﺍ ﺍﺟﺎﺭﻩ ﮐﺮﺩﻩ ﻭ ﺑﻌﺪ ﺍﺯ ﺍﻧﻘﻀﺎﯼ ﻣﺪﺕ ﺍﺟﺎﺭﻩ ﺍﻗﺪﺍﻡ ﺑﻪ ﺗﺨﻠﯿﻪ ﺍﯾﻦ ﺍﻣﺎﮐﻦ ﻣﯽ ﻧﻤﺎﯾﻨﺪ ﺑﺪﻭﻥ
ﺍﯾﻨﮑﻪ ﻫﯿﭻ ﮔﻮﻧﻪ ﺍﺩﻋﺎﯼ ﺩﺭ ﺧﺼﻮﺹ ﺳﺮﻗﻔﻠﯽ ﻭ ﺣﻖ ﮐﺴﺐ ﻭ ﭘﯿﺸﻪ ﻭ ﺗﺠﺎﺭﺕ ﺩﺍﺷﺘﻪ ﺑﺎﺷﻨﺪ؛ ﻣﻊ ﻫﺬﺍ ،ﻫﻤﭽﻨﺎﻥ
ﮐﻪ ﺩﺭ ﺍﻣﻼﮎ ﻃِﻠﻖ ﻭ ﻓﺎﻗﺪ ﻭﺻﻒ ﻭﻗﻔﯿﺖ ،ﺍﻣﮑﺎﻥ ﺍﯾﺠﺎﺩ ﻭ ﻭﺟﻮﺩ ﺳﺮﻗﻔﻠﯽ ﻭ ﺣﻖ ﮐﺴﺐ ﻭ ﺗﺠﺎﺭﺕ ﻭﺟﻮﺩ ﺩﺍﺭﺩ ﺩﺭ
ﺍﻣﻼﮎ ﻣﻮﻗﻮﻓﻪ ﻧﯿﺰ ﺑﺎ ﺷﺎﺧﺼﻪ ﻫﺎﯾﯽ ﻋﺎﻡ ﻭ ﺧﺎﺹ ﺍﻣﮑﺎﻥ ﺑﺮﻗﺮﺍﺭﯼ ﺍﯾﻦ ﺣﻖ ﻭﺟﻮﺩ ﺧﻮﺍﻫﺪ ﺩﺍﺷﺖ ﻭ ﺑﻪ ﻃﻮﺭ ﮐﻠﯽ
ﻫﻢ ﺗﺸﺎﺑﻬﺎﺗﯽ ﺩﺭ ﺣﻮﺯﻩ ﺳﺮﻗﻔﻠﯽ ﻭ ﺣﻖ ﮐﺴﺐ ﻭ ﭘﯿﺸﻪ ﻭ ﺗﺠﺎﺭﺕ ﺩﺭ ﺍﻣﻼﮎ ﻣﻮﻗﻮﻓﻪ ﻭ ﻓﺎﻗﺪ ﻭﺻﻔﯿﺖ ﻭﻗﻒ
ﻫﻤﭽﻮﻥ؛ ﻟﺰﻭﻡ ﺗﺠﺎﺭﯼ ﺑﻮﺩﻥ ﻣﻠﮏ ﻣﻮﺿﻮﻉ ﺳﺮﻗﻔﻠﯽ ،ﺍﺷﺘﺮﺍﮎ ﺩﺭ ﺑﺮﺧﻮﺭﺩﺍﺭﯼ ﺍﺯ ﺳﺮﻗﻔﻠﯽ ﺑﯿﺸﺘﺮ ﺩﺭ ﻣﻠﮏ ﺑﺎ
ﻣﻮﻗﻌﯿﺖ ﻣﻨﺎﺳﺐ ،ﻣﺠﻬﻮﻝ ﺑﻮﺩﻥ ﻣﺪﺕ ﺩﺭ ﺍﺟﺮﺍﯼ ﺣﮑﻢ ﺗﺨﻠﯿﻪ ﺩﺭ ﻓﺮﺽ ﭘﺮﺩﺍﺧﺖ ﺣﻖ ﺳﺮﻗﻔﻠﯽ ﺩﺭ ﻗﺎﻧﻮﻥ ﻣﻮﺟﺮ ﻭ
ﻣﺴﺘﺎﺟﺮ ﻣﺼﻮﺏ  1376ﻭ ﺍﺷﺘﺮﺍﮎ ﺩﺭ ﺍﺧﺬ ﺻﺪﺩﺭﺻﺪ ﺳﺮﻗﻔﻠﯽ ﻫﻨﮕﺎﻡ ﻭﺍﮔﺬﺍﺭﯼ ﺍﺑﺘﺪﺍﯾﯽ ﻣﻮﺿﻮﻉ ﺳﺮﻗﻔﻠﯽ ﻭ ﻫﻢ
ﺗﻔﺎﻭﺕ ﻫﺎ ﻭ ﺷﺎﺧﺼﻪ ﻫﺎﯼ ﺧﺎﺹ ﻧﻈﯿﺮ : ،ﻟﺰﻭﻡ ﺑﺮﮔﺰﺍﺭﯼ ﻣﺰﺍﯾﺪﻩ ﻭ ﺍﻧﺘﻘﺎﻝ ﺳﻨﺪ ﺭﺳﻤﯽ ﺍﺟﺎﺭﻩ ﺩﺭ ﺍﻧﺘﻘﺎﻝ ﺳﺮﻗﻔﻠﯽ
ﺍﻣﻼﮎ ﻣﻮﻗﻮﻓﻪ ،ﺍﻧﺘﻘﺎﻝ ﺑﻪ ﻏﯿﺮ ﻭ ﺍﻋﻤﺎﻝ ﻧﻬﺎﺩﯼ ﺷﺒﯿﻪ ﺣﻖ ﻣﺎﻟﮑﺎﻧﻪ ﺩﺭ ﺳﺮﻗﻔﻠﯽ ﻣﻮﻗﻮﻓﺎﺕ ،ﻣﻌﺎﻓﯿﺖ ﻃﺒﻘﻪ ﺍﻭﻝ ﺍﺭﺛﯽ
ﺍﺯ ﭘﺬﯾﺮﻩ ﺍﻧﺘﻘﺎﻝ ﻭ ﭘﺮﺩﺍﺧﺖ  %3ﺍﺭﺯﺵ ﺳﺮﻗﻔﻠﯽ ﺩﺭ ﻓﺮﺽ ﺗﻐﯿﯿﺮ ﺷﻐﻞ ،ﻭﺟﻮﺩ ﺩﺍﺭﺩ ﮐﻪ ﺧﺎﺹ ﺍﺟﺎﺭﻩ ﻭ ﺳﺮﻗﻔﻠﯽ ﻭ
ﺣﻖ ﮐﺴﺐ ﻭ ﭘﯿﺸﻪ ﻭ ﺗﺠﺎﺭﺕ ﺩﺭ ﺍﻣﻼﮎ ﻣﻮﻗﻮﻓﻪ ﻣﯽ ﺑﺎﺷﺪ.
ﮐﻠﯿﺪﻭﺍﮊﻩﻫﺎ :ﺑﺮﺭﺳﯽ ﻓﻘﻬﯽ ﺣﻘﻮﻗﯽ  -ﺣﻖ ﺳﺮﻗﻔﻠﯽ  -ﮐﺴﺐ ﻭ ﭘﯿﺸﻪ ﻭ ﺗﺠﺎﺭﺕ  -ﺍﻣﻼﮎ ﻣﻮﻗﻮﻓﻪ
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M.A. Thesis:

Juridical and legal review of goodwill and custom of a
trade and business for devoted properties
The rules and regulations of the lease and the relations between the lessor and the tenant,
especially in endowed property, are of relatively heavy and important issues in the field of
jurisprudence and law. The view which has been generally confirms in the legislative
period and the completion of these laws over the past 70 to 80 years, and the damage of
each period. Moreover, in the area of renting the endowments, the analyzes of the other
areas are negligible and if not exaggerated, it is as much as the numbers of fingers. In the
light of this vacuum and the necessity of research in this field, in this study all the
emphasis has been on the rental and goodwill, and the right of business in the endowed
property by inspiring the rules, regulations, and the regulations of the lessor and tenant
relations. In general, tenants of the endowed property are two categories. First, holders of
acquired rights. Second, ordinary tenants with no acquired rights. The first category is the
persons who are entitled to the right of goodwill and business in the lease of the endowed
property and the lessor (Endowment Office) is obliged to renew the lease contract for the
same occupation each year in such leases. However, the second category are tenants who
lease an endowment property only for a period of two or three years and, after the expiry of
the rental period, they will evacuate these places without any claims regarding goodwill
and the right to business; Nevertheless, there is also the possibility of having this right with
general and specific characteristics in the endowed property, as well as there is the
possibility of creation and existence of goodwill, and the right to trade and business in the
freehold and without the description of endowment. In general, there are similarities in
goodwill and the right of business in endowed property and lack of endowment; such as the
necessity of commercialization of the property of the goodwill, participation in obtaining
more goodwill in a property with a suitable location, the passiveness of the deadline for the
execution of the deportation order in the premise of paying goodwill in the law of the
lessor and the tenant approved in 1997, participation in the acquisition of a 100% goodwill
during the initial assignment of the goodwill subject as well as the differences and specific
features, such as: the need to hold the tender and the transfer of the official document of the
lease in the transfer of the goodwill of the endowed property, transferring to non and
applying organizations similar to ownership right in the goodwill of the endowment, and
exemption from the first category of inheritance from the acceptance of the transfer and
payment of 3% of the goodwill at the assumption of a change of occupation, which is a
specific for lease, goodwill, and the right to business and trade in the endowed property.
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